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STANDARDS HEARINGS - PUBLIC OR PRIVATE?

Background

There have beena number of cases recently vihere slandards commillees have resotvad thal a hearing
will be held in privale leading Lo criticism in the media - sce, for example, the series of press cutlings
regarding an ongoing case al Oxford City Council on the local novss stories’ pages.

This article sets out the legal framework and looks at the wider context of balancing protection of
information against the public righl o knov:. We also provide a handy checklist Lo use ¢ hetp you decide
whare the balance might lic.

Any standards commillee set up in order o discharge functions under the Localism Act is an ‘ordinary
committee’ of the authority. That means the same rules apply to it £s apply to all other commitices of the
authority which de not have specific statutory rules applying to them. [An exarrple of a ‘statutory
cernmiliee’ was a standards commiltee under the previous framework as such a commiltee was
mandatory by law and certain rules relating o its constitution, including access ta information
provisions, had been specified by law).

As an ‘ordinary committee’ thare are two particular rules which apply. The first is that the committee
must reflect the political balance of the council as a whole unless the council as a body has resolved to
waive that regquirement (the so-called ‘proportionality rules’).

The second is that the corrmillee is subject to local government access e information provisions. These
arce procedural rules set out in taw which say that a commillee must meetin public bl that cortain iterns
can be taken in closed session if the information is covered by one or more category of ‘exempt
information’.

ITinformation is deemed to be ‘exempt information’ the commitice must vote on whether the matier be
dealt with in private and can decide in actual fact still to hold the meeting in public if they believe it is
nevertheless in the public interest to do so.

Most people on the face of it would expect malters 1o be heard in public as hearing a case against an
elected member would be considered 1o be in the public interest, particularly if you believe that the
major sanclion against any councitlor found guilty of wrongdeing is the court of public opinion or the
ballot box. How can the public be expected to make an informed decision if they have not been presentcd

with all the evidence?

Transparency is seen as one of the key elements of the framework by Government, and more generally
transparency is seen as essential to enhancing public confidence in standards in public life. The
Committee on Standards in Public Life's recent review ot promoting best practice placed great emphasis
on openness. It felt that greater transparency, partly through enhanced media scrutiny, had both
decreased the likelihood of poor behaviour and increased the chances of it being detected when it does

occur.

You would therefore expect a high threshold to be placed on when a standards issue is dealt with in
private - for example, there is a real risk to somebody involied were certain information to come into the
public domain, or information disctosed could prejudice othzr matters.
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However, anecdotal ovidence is showing that a larger than expected num ber of standards cases appea,
{0 be being heard behind closed doers, and it certainty seems 1o be a higher proportion than was
previously the case.

Tiis may be because Lhere are other rules wrhsich relale o a public mecting which may discourage anen
meeiings in such cases, These concern the making public of papers belorchand.

Unless an item has been classified as ‘exempt information’ relevant papers have to be made available in
advance. There is an exemption for ‘urgent matters’ but those rules are unlikely o apply in lhese
circumstances,

Thus, if a standards committee has decided its hearing will be in public, five days’ notice must be given
that the meeting will take place, the agenda and papers must also be available five days in advance and
the public and press have & right 1o attend the meeting.

The concern has been that this means alt the papers relating to the hearing will be in the public domain
in advance of ‘the case being heard” and there is a risk cf trial by media or information heing placed
enline with a particular spin on it.

This is how the process differs from a court hearing. While court hearings are in public and able 1o be
reported upon, the court does not releasce papers in advance and matlers are considered ‘sub judice’
uniil the case is being neard.

This presents a real dilemma for ceuncils. Onthe one hand there should be a strong presumplion
towards transparency to avoid any allegations of a ‘cover up’; on the other hand, the process needs to be
fair to the partics involved and matiers not pre-judged in the public sphere.

Factors to consider

[t is our view that the presumption should always be to hold a hearing in public unless there is
overwhelming reason not to. This would be particularly so where the ‘proportionality rules’ have been
maintained for the standards committee and it therefore has a majority of ruling party members’ on it.

To hold a hearing in private does risk the perception that the matter has not been handted fairly and that
there has been some sort of cover-up taking place. It is more likely to lead to adverse media coverage
detrimental to the reputation of the council as a whole.

That said, there is clearly a risk, with papers being available in advance, that you can lose control of the
agenda and find yourself as an authority having to deal with media comment and speculation in advance

of any hearing.

it is our experience that councils have traditionally not thought through a media strategy in advance of
standards hearings, though they often will when other contentious matters are being discussed by the

council.
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To heip yeu think the process thraugh, we therefore propose you ge through the folloying sleps once an
mveslication has been completed and a hearing is being scheduled.

1.

6.

Censider whether any of the matters o te discussed should genuinely be heard in private as o
consider tnem in public would be againet the wider public interest, A list of ‘exempt categories’ is
eliached al the ond.

. Even if you do consider there genuinely is ‘exempt information” does this mean thal lhe whole fhicaring

should be concucted in privete and papers withheld? For example, if it relates to one particular
witness or tevches on details of a contract, can that information be redacled or thal particular parl of
the koaring be heard in closed session?

-t the meeting is te be open, think about any media strategy. Is the case likelv to atlract a lot of

interest? For many cases, advance nolice is unlikely 1o be an issue anyway as they may be retatively
low-profile or non-conteniious and warrant no more than a brief mention.

- Tvou think Lhere is likely to be greater media interest than simply reporting the fact of the hearing in

advance, and you worry that there may be "unhelpful’ comments made, you should consider bricfing
lecal journalists in advance and secking to manage what they could reasonably publish in advance
vithoul compromising the fairness of the procecedings. Most journzlists wil! be well used 1o such
discussions, provided they feel they are being trealed fairly and nol being asked Lo cover things up.

. This is only likely to vork where you already have relatively cordial arrangemants with the local media,

This may not alwvays be the case, and the process of the local standards framework may not be
understeod. You may therefore wish {c think about briefing local journalists about the Process even
whare you have no ‘live’ cases so they understand in advance how the system works and bow choecks
and balances are buillin to ensure the process is fair for all. Your Independent Person may be a useful
person to involve as a guarantor of fair play.

You are less likely lo be able to have such a managed relationship with individual bloggers ete. Bul our
experience tells us that they may anyway be less likely to old general public attention in the same way
as local papers too, and if they are hostile are likely to be hostile an speculate regardless ot whether
papers are open or closed. Again, the risk of a closed meeting is that it is more likely to feed
suspicions. You will never be able fully to control all content in today's electronic werld, and in extreme
cases, there are stilt laws relating to defamation.

Our conclusions are that the purpose of any standards framevsork is about demonstrating that an
organisation, and individuals within that organisation, are acting appropriately and, when they step out of
line, are dealt with effectively. Transparency is a key element in demonstrating that and an open process
should therefore be encouraged, except in the most exceptional circumstances. There are problems
about the way the statutory rules on access to papers interplay with the concept of a fair hearing, but this
process can be managed through a more proactive approach to communications.

FAUL HOEY AND NATALIE AINSCOUGH
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