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	1. 
	BACKGROUND



	
	On 15th December 2009 the Planning Committee considered planning

applications KET/2007/0694 and KET/2008/0274. The committee resolved that

“The applications are approved subject to:

· Completion of a satisfactory S106 agreement based on the Heads of Terms

     set out in the 30.09.09 Planning Committee report and this report.

· The conditions set out in this report subject to any additions or amendments

     agreed by the Head of Development Services

· Submission of further information in relation to archaeology prior to the issuing

 of the decision and the imposition of any suitable conditions” (resolved   subsequently on 30TH March 2010).

The permission was issued on the 1st April 2010 and a section 106 legal agreement completed by the same date.

Since then the developer has been actively working with landowners and the council to get the development moving, but with the current economic climate the viability of the project has been significantly affected.  Many discussions have been taking place to examine how possible Government funding could help support the development process. 

This has resulted recently in the Minister for Housing setting out in a letter to KBC “the Government’s clear commitment to working closely with you and partners to help find a funding solution and will give sufficient comfort to private sector partners to enable the first stages of development to commence on site.”

At the same time extensive work has been ongoing to come to a resolution on a re-negotiated S106 agreement that addresses the viability, to enable the development to move forward.

An independent appraisal is being undertaken to test the viability of the proposed scheme and the council has been deeply engaged with partners to find a way forward to seek to deliver the growth agenda for Kettering. 

In the light of the changed economic and planning landscape, the government’s added emphasis on the need for growth and the importance this consent has for the local economy, it is felt important to revisit the current S106, because otherwise the permission will expire, with serious consequences for the Council's five year land supply and the wider economy, and its aspirations for 
· better town centres

· better educational offer 

· better quality jobs and skills 


	2. 
	PURPOSE OF THE REPORT



	
	The purpose of this report is to review the position of the existing S106 agreement.  The report will set out the current stage of those discussions and how we might go forward. 
This report does not revisit the consent itself in any respect other than the matter of considering the S106 and viability of the scheme. 
All the conditions as set out in the permission stay as was approved on the 1st April 2010. 



	3. 
	RECOMMENDATION



	
	The Strategic Management Team RECOMMENDS that

A)  The contents of the report in section 6 and appendix A are noted 
      B)  That the principle of moving to a roof charge  arrangement as the basis for     making developer contributions  be approved and 
C) Authority be delegated to officers to continue to negotiate with the developer on ways of closing the remaining gap and to report further to the Committee on 19th March


	      4.
	INFORMATION


	
	4.1 Relevant Planning Matters 
Work on the current approval and the matter of discharging a number of prior to reserved matters application conditions have been steadily approved over recent months. The most recent group of 5 was approved at the 19th Feb 2013 Planning Committee, leaving  just 4 more to be considered at the 19th March, 2013 meeting. This would then enable a Reserved Matter application to be submitted before the 31st March, 2013, which is vital to keep the current planning permission alive. Otherwise it falls away and a whole new application would then need to be submitted.

There is also the option for the developer to submit an extension of time application, again before the 31st March, in order to keep the current permission alive.

Other work on a large number of pre commencement of development conditions are currently being worked on successfully.
The developer signed a S106 agreement with the Council at the time of the original consent, but not all the landowners within the red line subsequently signed the agreement with Alledge Brook, so that three landholdings, all within phase one of the development, are not covered by the S106. Two of these sit on key accesses to the overall site. 
4.2 Proposed Development

The application was approved in outline (with all matters reserved) for 5,500 dwellings and related development. This includes a secondary school, four primary schools, retail, employment, hotel, health, leisure and community uses and formal and informal open space. The detailed breakdown of the types of uses and how much of each is proposed is contained within the Land Use Schedule.



	5.
	PLANNING POLICY


	
	It is to be noted that the following are the relevant policy matters that are a material consideration.
The Act – The Plan Led System: Section 38 (6) Planning and Compulsory Purchase Act 2004.

‘If regard is to be had to the development plan for the purposes of any determination to be made under the planning Acts the determination must be made in accordance with the plan unless material considerations indicate otherwise’

National Planning Policy Framework:

11 – 13 states: Planning law requires that applications for planning permission must be determined in accordance with the development plan unless material considerations indicate otherwise.


12. This National Planning Policy Framework does not change the statutory status of the development plan as the starting point for decision making. Proposed development that accords with an up-to-date Local Plan should be approved and proposed development that conflicts should be refused unless other material considerations indicate otherwise. It is highly desirable that local planning authorities should have an up-to-date plan in place.

13. The National Planning Policy Framework constitutes guidance for local planning authorities and decision-takers both in drawing up plans and as a material consideration in determining applications.

14 states: For decision-taking this means: approving development proposals that accord with the development plan without delay; and where the

development plan is absent, silent or relevant policies are out of date, granting permission unless: any adverse impacts of doing so would significantly and demonstrably outweigh the benefits, when assessed against the policies in this

Framework taken as whole; or specific policies in this Framework indicate development should be restricted.
The Regional Spatial Strategy (RSS) 8 (including the Milton Keynes – South

Midlands Sub-Regional Strategy MKSM)

East Midlands Regional Plan

North Northamptonshire Core Spatial Strategy

Proposed Review to CSS. 

CIL Regs 122 and 123 are relevant.

CIL Regulation 122 provides that a planning obligation may only constitute a reason for granting planning permission for the development if the obligation is— 
a. necessary to make the development acceptable in planning terms; 

b. directly related to the development; and 

c. fairly and reasonably related in scale and kind to the development


Regulation 123 – effective from 1st April 2010, also prevents pooling of resources from more than 5 obligations. This restriction comes into force on the earlier of 6 April 2014, or KBC making its first CIL charging schedule. However once in force it applies to pooled obligations that have been entered into from 6 April 2010.   


	6.
	FINANCIAL/RESOURCE IMPLICATIONS


	
	An appropriate Section 106 is clearly vital to the quality of the development and to the future ability of public agencies to support the development, as well as the wider community.   


	7.
	PLANNING CONSIDERATIONS


	
	The only matter for consideration is the S106 legal agreement offer; not  the original application as that permission is still live with pre-commencement conditions being discharged and a reserved matters application expected  before the end of March for at least one parcel of land. 
7.1 Existing Section 106 agreement.
The existing S106 provides an extensive range of items to be delivered by the developer or in financial contributions. The table at appendix A shows the existing provisions to be provided either in cash or in kind. 
7.2 Current economic situation – viability
The current depressed economic situation has continued for much longer than was expected and the reconsideration of the financial viability of schemes are now common place. The risk adverse nature of the financial institutions is making the delivery process difficult to achieve. 

The applicant has been open with the Council in that they have a large gap in the financial appraisal of between £60m and £90m. Their expectation is that direct government funding could address the larger part of this gap, but that changes are required to the total amount of the S106.  The council has acknowledged the situation and has worked with the developer in lobbying for government support over a sustained period of time, to identify funding stream that could assist. Steady progress and an encouraging degree of support from ministers has helped give assurances that this could lead to a positive outcome. In turn, the Government has made it clear that, if it is to help delivery, then it expects that compromises need to be made by all parties in order to enable growth to take place.  
An independent financial appraisal has been undertaken to assess the development.   
7.3 Options -  

a. Do nothing
The “Do nothing” option would be to wait and see if the economic situation picks up and let the market conditions dictate what happens. The economic climate is unlikely to change significantly in the short term. The likelihood of the development commencing is very small, given the viability issue and the size of the financial gap.  This scenario has two direct consequences. One will be that this will put pressure on the new Core Spatial Strategy position and the likely result of more sites coming forward. The second will be to have a further impact on the 5 year housing land supply and the potential of appeals, which also has resource implications, as well as the identification of sites which would not ordinarily have been supportable for development. 
 b.   Rely on the Government funding streams to make up the viability                       
 gap.

So long as the Government is keen to see growth happening, there remains the real possibility that it will become more flexible in how it applies its funding streams and the conditions placed upon them. Nevertheless, in the short term, any funding will be a combination of loans and grants from a number of different funding streams, and it is unlikely there will be clear decisions in the next few weeks and the risk is that the permission will lapse. 
There are a  number of funding streams which are being actively pursued by the Council and Alledge Brook together and members will be aware that the two local Enterprise partnerships have also offered up a total of £2.75m between them towards the costs of delivering East Kettering, albeit conditions attached to both have yet to be finalised. 

The current Government approach is also seeing various developers actively engaging with Government to try and deliver growth in partnership and in a more realistic way to address the infrastructure needs of development. The Homes and Communities Agency, Communities and local Government Dept, Dept for Transport and Highways Agency, as well as Business and Innovation dept are all currently working with the developer and the Council in various ways to progress the development, refine costs and secure funding. 
 c.   Seek to deliver the growth agenda in other ways. 
This therefore, leads to a position that in order to see growth delivered in the short term then local options are essential, including revisiting the existing S106.  
7.4   Independent financial appraisal.

The testing of the financial information that has been supplied to the independent assessors has been robust and covered a lot of detail.  There is a viability gap and the original S106 provisions cannot be justified in viability terms, and if not revised, would lead to the situation that the development would not go forward. The profit margins identified are low in development terms and these assume that Government funding is locked in. 
If the schemes grows in profitability a “deferred overage” mechanism applies, which will recover future value, such as affordable housing levels, highway contributions.  
7.5   Results of discussions about changes to the S106 with partner agencies. 
The developer has discussed with the Council two significant changes they would like to apply to the S106. 

i. Addressing the viability gap and therefore reducing the quantum of payment, without affecting the outcomes that were expected when the original S106 was agreed. The developer has been able to demonstrate more robust costings on some items, different ways of delivering the infrastructure have been identified for other headings and some changes have been agreed by revisiting the assumptions which underpinned the original agreement. Discussions have taken place with key infrastructure providers on the areas that were likely to be affected by the re-negotiated s106. These are dealt with below

ii. Converting it to what is colloquially known as a roof charge – essentially a payment due each time a house is built or occupied. The logic of this, apart from spreading the cost of development away from key triggers to a more constant flow of contributions, is that it should help tie in the three landowners who have not signed the s106. A roof charge limits their liability to their own sites (rather than to the whole development) and means they are more likely to agree a fair and equitable allocation of costs, rather than pursue applications in their own right at some future date. One point to make clear is that this does not represent an arbitrary charge per unit built, but instead the charge per unit represents a proportion of the total sums required under all the obligations listed separately under the current 106.  

The Viability Gap 
The keys areas that have been re-examined and negotiated are as follows:

i) Education
ii) Highway matters
iii) Public Transport
iv) Open Space
v) Affordable Housing
vi) Town Centre Improvements

vii) Community offer

viii) Other matters

The Council has enjoyed full co-operation of the other agencies in these discussions and officers would want to pay tribute to the County Council in particular for the flexible and creative approach they have taken in these discussions. 

A number of headings have not been changed and remain as described in the original agreement. These are:-

- traffic calming for Cranford village 

- provision for biodiversity protection and enhancement 

- sound attenuation works, Elizabeth Rd access 

- travel plan management costs 

A new provision in relation to the supply and delivery of apprenticeships during the build out is proposed for inclusion in the agreement. 

Northamptonshire County Council
The principal provider is the County Council and a number of discussions have taken place in order to get to a position that they would consider as a reasonable approach.

Education has agreed that the delivery of schools can be achieved in a different way and at less cost. The developer will design and build the primary schools to the County Council’s specification, and in doing so, the build costs will be less than the option exists to have three – larger – primary schools rather than four – with the  same number of forms of entry (eight) overall. 
The secondary school provision is in the process of change with the potential of different types of schools coming forward. The county recognise that the requirements going forward are difficult to predict and therefore a more flexible approach is accepted. The site will still be allocated, but the financial sums have been reduced to take account that the developers can deliver a school at less cost.  When the provision is needed has to be kept under review to assess how school rolls are moving which may require interim provision put in place in the short term. By reviewing the provision every two/three years allows the County to work with the developer going forward.  The overall sum of £7.5m is considered sufficient at the present time, but needs an obligation if the school roles require a different option then the County can seek an additional sum on later phases.
Highways have re-examined the delivery process and how best to deliver the access works, Highways Infrastructure Strategy (HIS) and the pooled highway contributions.  The discussions have taken into account 

· that some works expected to be borne by the development have been completed since 2010 (e.g. the Northfield Avenue./Northampton Rd junction) and that other works may be completed shortly (e.g. the Rothwell Rd roundabout). 

· reduced growth in traffic compared to that expected in 2010, meaning some works will not be required for some time, if at all. 

· A delay because of the economic situation, in some redevelopment areas coming forward, e.g. the station quarter, which means that other developments will contribute to these sites in due course. 

This has resulted in a reduction in the contribution, but still delivers the access
arrangements, HIS and the pooled works in a flexible way. 

The consent requires access points to the development and a number of off site junction works to be completed before development commences, and for the developer to pay for these elements outside the S106. This has added to the viability issue and therefore a more flexible approach will need to be looked at to help the development process of deliver and viability.   The precise arrangements will be on going and may need to be resolved before the first reserved matters application is determined.  The construction traffic management plan is key to the delivery process and is covered by condition 72.  Those discussions are on going.

The public transport contribution has been defined in such a way as to identify a cost lower than that which the developer assumed. The provision has been re-examined to look at what service is reasonable and practicable given the current transport modal changes. The aspiration to achieve 20% modal shift is still there but is unlikely to be achievable in the short term. The investment needed in the short term can not be justified when bus occupancy rates would not be achieved and thereby subsidies would be wasted and not bring about the aspirational shift in travel patterns.  It has been accepted that the frequency should reduce from a 15 min to 20 min service for five years. Then it would require the bus operator after that time to achieve a profitable service. 
It has been suggested that given the library service is in a state of change, there is a need to have a flexible resource for the community longer term and the Kettering building has the ability to provide this service. It is suggested that a contribution of £250k be added into the Town Centre pooled contribution, so that there is maximum flexibility to address library needs at the same time as other town centre developments.

Fire and Rescue 

They have indicated via the County that they are not willing to reconsider their position and are seeking to retain the contribution as was set out in the s106.  

Negotiations are continuing with the County to ensure that the level of contribution sought is CIL compliant.  An up date will be provided at the meeting. 

Police
They have re-examined their position and have indicated that they are willing to move to a smaller financial contribution and still provide some CCTV, and or a police presence via a team of PCSOs for a three year period, using a drop in office facility within the development. A contribution of £300k is now requested.

NHS 

The NHS have stressed the importance of retaining the site allocated for a potential healthcare facility and a capital contribution towards that facility. The financial sum agreed before was £500k. They indicate that any lesser sum would increase the risk that the overall or match funding may not come forward when required. Maintaining a £500k contribution will improve the opportunity for the overall funding to come about when required. 

Kettering Borough Council 

Housing – the original agreement sought to secure a 20% overall provision for the development, but with the earlier sites contributing less affordable housing  and the later sites contributing more. It is now proposed that a straightforward 20% requirement should be applied to all parcels of land, in the spirit of equalising value across all landholdings. An overage clause will be in place to take advantage of any uplift in housing land values during the course of the development, particularly in advance of phases two and three commencing.
Community centre.  The form of community building provision has been looked at again and it is considered that a more central facility at the district centre of about 750 sq metres with fit out with adequate play space, green space to have outside events, and car parking would be acceptable.  It would provide meeting rooms, office space for a number of uses such as nursery, police, other public services, community groups etc. 

This would mean still retaining the allocation of space for the local centres, but would depend on demand and availability of funding coming forward at that moment in time. At the moment there is a Community Building Fund that is accessible by communities to gain some funding towards community facilities.

The leisure offer is still required and would need to be provided by the developer and transferred/fitted out by an obligation. The details are controlled by condition 20.    
Monitoring and Community Development. Contributions for both these activities has been set at £250,000 each, which represents annual payments spread over ten years.   
Public open space. The existing s106 provision was for the developer to manage the space and if agreed, then a community trust would be set up, with a significant initial capital investment. This has added to the viability issue and this has been re-examined to see if can be delivered differently. If the space stays with a management company, the company would have the ability to charge all properties a service charge. There is a risk that this arrangement ceases to be sustainable long term and the Council may need to consider taking the control of the open space at some point in the future.  This would reduce the viability burden but means that the Council would have to pick up the future liabilities using its ordinary revenue funding. 

The Sustainable Urban Drainage System element that are often contained within the open space areas will be managed separately as they have different management needs and are generally more costly to maintain.  The Council would not normally look to take these areas on due to the unpredictability of the costs into the future.
Town Centre contribution.  The pooled contribution for the town centre of £20m  has been carefully considered. The economic benefits and the regeneration needs of the town centre were and are a key factor in justifying the scale of development.  Those benefits considered before are even more important today given the position of the local economy now, so a reduction in this pot has been resisted during the negotiations. 
New Issues 

The following matters that are issues that have come to light that could add benefit to the s106 and the wider community.

There are some footpath links around Elizabeth Road area that need if possible to be drawn into one of the pooled contribution areas that would add benefit to a wider area.

Given the scale of the proposed development and the jobs that flow from such a scheme. The construction skills sector is a major one, which can be drawn from the local area. The area unfortunately that misses out is the younger members of the community as the major developers have there own skills training programmes which often mean those apprenticeships come in from some distance from the area. Therefore, an obligation put in place could require that a more local connection can be put in place that links up a skills apprenticeship strategy that brings together the local technical college to supply the required apprenticeships skills when required to tie in with the build programmes. The obligation can be put in place that could bring about significant benefits to local young people to develop a future in the construction of East of Kettering for years to come. 

7.7.  Roof Charge 
The current s106 sets a list of items to be provided and financial contributions to be paid on set triggers and in conjunction with planning condition triggers.  This brought about more certainty of delivery, but has a large impact on cash flow and the financial stability and viability of the development proposal. As many of the payments would have been in early years. The following table shows the differences as an example of the gap that could exist with a roof tax approach.
Table below is just an example of a cash flow.
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The roof charge approach being put forward helps with financial stability; cash flow and viability of the development, as payments are put back in the development process. The sum would be paid on commencement of the building plots and before occupation. These payments would likely be made on a 3 monthly basis, to help reduce the monitoring and administration costs of running the monitoring programme. The table above tries to show the difference in cash flow terms and clearly shows that the financial contributions will come in later in the development process. This means that KBC and NCC will be awaiting for the different pots of money to accumulate to deliver the infrastructure, unless they can borrow finance to deliver early some infrastructure.
The big disadvantage of the roof charge approach is that if the development were to be developed at the bottom end of all the density ranges set out in the parameters plan could lead to a lot less housing on site overall. This could result in there being not enough money to cover the infrastructure needs.  The risk of this situation arising is considered to be a concern, but the likelihood that all parcels would be built at the bottom end could be prevented by closely monitoring the reserved matters as they are worked up. The agreement will need to include an obligation that requires a minimum average of the density ranges on the parameters plan to be achieved. Coupled with that, the market will eventually be back to a healthier position resulting in higher densities being deliverable.  This in turn could add an overage payment to be paid in to the various pots to take account of the reduced demands of the viability issue now. 
In overall, terms the roof charge at the present time helps with viability and supports the delivery of this development.
7.8   Timing of delivery

Assuming an agreement can be reached before the end of the month, it is possible assuming the other conditions are discharged over spring and early summer, that development could start in the autumn/winter 2013. But there are many technical details still to work through such the access details and drainage infrastructure.


	     8.
	Summary 

	
	Given the considerations set out in this report it is clear if the growth agenda is to be delivered then compromises are required from all parties for development to start. 

The re-engineering work that has now been applied to the agreement has shed some £20m of costs. There is still a gap between the developers’ aspirations to achieve a roof charge of approximately £13,500 a house, and the Council’s new list, which currently works out at £15,250 a house.

In addition, the developer has proposed including the cost of the off site junction works (currently a condition) within the section 106. This is approximately £6m of work, or £1440 a house. If these works were included, the developer would be willing to agree a roof charge of about £15000 a house, but this would not affect the size of the gap. If this route were chosen, the Council’s list would grow to £16690 per house. 
Members views on closing the gap are sought. The only ways in which the gap can be closed are by radically reducing the amount of affordable housing on the site (to about 10% rather than 20%) or by taking a large percentage out of the town centre provision, which in turn will radically reduce the ability of the Council to secure the improvements which we, local people and the developer are all keen to see. 

Great care is required to achieve the right set of infrastructure, as set out in the revised table in appendix A, to still provide a quality development and an urban extension that integrates well with Kettering and is of benefit to the wider community. It is difficult to compare the original s106 to the potential new revised s106 offer, as there are now different circumstances, economic situation and restrictions such as the CIL regs, on the process. 
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