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	1.
	PURPOSE OF REPORT

To inform Members of the Communities and Local Government consultation on a New Policy Document for Planning Obligations and to agree a formal response.


	
	

	2.
	BACKGROUND



	2.1
	As part of the introduction of the Community Infrastructure Levy (CIL) the previous Government introduced new statutory restrictions upon the use of planning obligations to clarify their purpose and to ensure that the two mechanisms can work effectively and complement each other. The final CIL Regulations came into force on 6 April 2010.  In its final form, the policy document is intended to replace the Government's current policy contained in Circular 5/05: Planning Obligations, and form an annex to the new Development Management Planning Policy Statement. 


	2.2
	The consultation paper sets out the previous Government’s proposals for changes to the planning system in relation to planning obligations (also known as Section 106 of the Town and Country Planning Act 1990).  It is unclear at this time if the new coalition Government will continue to pursue the use of CIL as its preferred mechanism for securing planning obligations.  

	
	

	3.
	INFORMATION


	3.1
	Planning obligations are a flexible local tool which supports the sustainable development of areas by facilitating the granting of planning permission for development which accords with, and can be tailored to, relevant national, regional and local planning policies.


	3.2
	The reforms of planning obligations scale back their use to cover direct impacts and mitigation along with affordable housing. Concerns about the current system of planning obligations include the inconsistency in the use of planning obligations between different local authorities and a lack of transparency and accountability.


	3.3
	Through the Community Infrastracture Levy (CIL) the previous Government introduced new restrictions upon how planning obligations can be used. Planning obligations are reformed in three aspects: 

1. putting the Circular 5/05 tests on a statutory basis for developments which are capable of being charged CIL; 

2. ensuring the local use of CIL and planning obligations does not overlap; and 

3. limiting pooled contributions towards infrastructure which may be funded by CIL.


	
	Community Infrastructure Levy


	3.4
	CIL will help pay for the infrastructure required to serve new development. This includes development that does not require planning permission. CIL should not be used to remedy pre-existing deficiencies unless the new development makes the deficiency more severe. CIL can be charged by local authorities in England and Wales, but they do not have to adopt a CIL approach.



	3.5
	Councils must spend income from the levy on infrastructure but they can decide what infrastructure to spend it on and it can be different to that for which it was originally set. Authorities should set out on their Web site what they will use CIL for.



	
	Calculating CIL



	3.6
	CIL will be charged per square metre net additional increase of floorspace on most buildings that people normally use, not just for housing. The levy should be based on evidence of the infrastructure needed and should be balanced against viability. In reality, it is likely that development viability will set the level. It is helpful to remember that CIL is not intended to be the main source of finance for infrastructure.



	3.7
	CIL is considered to be more transparent and straight forward than using S106 obligations to fund infrastructure, especially large infrastructure projects. CIL payments will be indexed with differential rates based on uses and/or area.


	3.8
	In setting a charging schedule there is a consultation requirement and the schedule will be independently examined. The examiners recommendations are binding.



	
	Exemptions 



	3.9
	There is CIL exemption for social housing and development used for charitable purposes (there can also be discretionary relief for charitable investments). The CIL Regs allow authorities to offer CIL relief in exceptional circumstances where the specific scheme cannot afford to pay it, however there are conditions.  Affordable housing is not included in CIL. This should be provided through S106.



	
	Collection, enforcement and monitoring



	3.10
	Collecting authorities are in most cases the charging authorities.  Charging authorities include:

- Districts 
- Unitaries 
- Metropolitan councils 
- London Boroughs 
- London Mayor 
- National park authorities and the Broads
- Note that this does not include county councils. However, county                       councils will collect on developments for which it gives consent.  



	3.11
	There is a significant bureaucracy relating to collecting and enforcing. Payments over £10,000 can be collected in instalments. Up to 5% of the total CIL can be used to administer CIL. The collecting authority may keep up to 4%. Authorities will be required to monitor and report annually on CIL collection and spending.



	3.12
	There are extensive enforcement powers related to CIL including stop notices. Ultimate liability for CIL rests with (and can default to) the landowner but anyone can come forward and assume liability.



	
	Using S106 Obligations



	3.13
	S106 can still legitimately be used for site specific mitigation measures and may still be used for pooled contributions for infrastructure that can be collected by CIL up to April 2014 (or until a CIL has been adopted).  S106 can be pooled for up to 5 developments where infrastructure is not locally intended to be funded by CIL.


	3.14
	It is unlawful for a planning obligation to be taken into account when determining a planning application for a development, or any part of a development, that is capable of being charged CIL if the obligation does not meet all of the following tests:

· necessary to make the development acceptable in planning terms;       

· directly related to the development; and
· fairly and reasonably related in scale and kind to the development.


	3.15
	These three statutory tests are based upon three of the five policy tests in Circular 5/05.  The two remaining tests from Circular 5/05 have been omitted from the new statutory set as they were considered unnecessary or repetitive (test (i) relevant to planning and test (v) reasonable in all other respects).


	3.16
	Developments which are capable of being charged CIL includes most buildings that people normally use. Such development is considered capable of being charged CIL for the purpose of these tests whether there is a local CIL in operation or not. For developments that are not capable of being charged CIL, the policy and policy tests in Circular 5/05 continue to apply, until it is replaced by the proposed new policy Annex.



	3.17
	Upon the local adoption of CIL, CIL regulations restrict the local use of planning obligations in relation to the intended use of local CIL monies. Where a charging authority sets out that it intends to fully or partially fund an item of infrastructure via CIL then that authority cannot seek a planning obligation contribution towards the same item of infrastructure.  


	3.18
	CIL monies may only be spent on a given range of infrastructure, including roads and other transport facilities, flood defences, schools and other educational facilities, medical facilities, sporting and recreational facilities, and open spaces. It is these types of infrastructure to which these restrictions to use of planning obligations apply in order to avoid the opportunity for double charging.


	
	Limiting pooled contributions towards CIL infrastructure


	3.19
	The way in which pooled contributions may be sought via planning obligations must be determined based upon whether the contribution is intended towards infrastructure that is capable of being funded by CIL, or items that are not capable of being funded by CIL.


	3.20
	CIL regulations have the effect that from 6 April 2014 and locally on the date that a charging authority’s first charging schedule comes into being that local planning authorities will no longer be able to seek more than five individual planning obligation contributions towards infrastructure that is capable of being funded by CIL.  For infrastructure that is not capable of being funded by CIL, local planning authorities are not restricted in terms of the numbers of obligations that may be pooled, but they must have regard to the wider policies set out in the proposed Annex.

	
	

	4.
	CONSULTATION AND CUSTOMER IMPACT

	4.1
4.2
	The aim of this consultation is to seek the views of consultees on the Government’s proposals for a new policy document on planning obligations (also known as Section 106 of the Town and Country Planning Act 1990).

This consultation ran for 12 weeks and ended on 17 June 2010. Initial comments have been forwarded to CLG with subsequent observations and responses being submitted following this committee.

	5.
	POLICY IMPLICATIONS

	5.1
	The document once published in its final form will form an Annex to the new Development Management Planning Policy Statement on which the Government launched a consultation in December 2009. The policy Annex will apply to England only.

	5.2
	The introduction of CIL has major implications for this Council if and when it adopts a CIL.  Officers are working alongside colleagues at the JPU to prepare an evidence base detailing how development will contribute towards the infrastructure, services and facilities needed to provide balanced, more self-sufficient communities. However, as the new Government has indicated that it intends to review CIL, it would be premature to commit to any particular policy approach to developer contributions at this stage.


	6.
	FINANCIAL/ RESOURCE IMPLICATIONS

	6.1
	Local planning authorities that choose to introduce CIL will incur some initial set-up cost in establishing the CIL and limited ongoing costs associated with its operation.  Under the previous Government, it was reported that those authorities that embraced CIL would be looked upon more favourably for future Government funding. 


	7. 
	RECOMMENDATION



	
	That Members note the consultation document on a New Policy Document for Planning Obligations and agree the response to the consultation as detailed at Appendix 9 attached.  
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