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CONTRACT PROCEDURE RULES

1.
INTRODUCTION
1.1
These Rules are made in pursuance of the Council’s Statement of Procurement Policy and as part of the Constitution of the Council adopted in accordance with the requirements of the Local Government Act 2000, their purpose being to provide a clear regulatory Code for the procurement of: -

· goods

· works

· services

for the Council which will ensure a framework of openness, integrity, and accountability and evidence the probity and transparency of the process.

1.2
They are intended to provide optimum value for money and objectively demonstrate that the Council is fulfilling its fiduciary responsibilities.

2.
DEFINITIONS

· “Authorised Officer”

A person with appropriate delegated authority to act on behalf of the Council

· “Best Value for Money”

The optimum combination of whole life costs and benefits to meet the Council’s requirements.  (Such term equates to the EU procurement reference to the “most economically advantageous offer”)

· “PQQ”

A Pre-Qualification Questionnaire

· “Framework Agreement”

An agreement which allows the Council to call off from a supplier supplies, services or works in accordance with the terms of the agreement.  The Framework Agreement itself would usually constitute a non-binding offer with no obligations on the Council to call off from the Supplier.  If the Council calls off from the Supplier a binding contract comes into being.

·  “ITT”

Invitation to Tender

· “Regulations”

The UK regulations implementing the EU Public Procurement Directives 

· “RFQ”

Request for Quotations

· “Supplier”

Any person or body of persons providing or seeking to provide suppliers, services or works to the Council

3.
COMPLIANCE
3.1
The Council, all of its employees and also external consultants acting on its behalf, shall be under a general duty in all circumstances to: -

· ensure fair competition,

· observe due propriety, and 

· obtain Best Value for Money both in monetary terms and in respect of efficiency and suitability

in relation to all Contracts made on behalf of the Council for the supply of goods, services and works, which for such purposes shall include: -

· schemes;

· agreements;

· orders; or

· other written authorisation to third parties

and references to a Contractor shall include any: -

· person or

· company or

· other organisation

who supplies goods, services and works irrespective of whether any or all of the more detailed provisions of these Rules are applicable thereto.

3.2
Every Contract entered into by the Council shall be entered into pursuant to or in connection with the Council’s functions and shall comply with:


3.2.1
all relevant statutory provisions;

3.2.2
the relevant European procurement rules (i.e. the EC Treaty, the general principles of EU law and the EU public procurement Directives implemented by the UK Regulations);

3.2.3
the Constitution, including these Contract Procedure Rules, Financial Procedure Rules and Scheme of Delegations, and


3.2.4
the Council’s

· Duty to comply with Best Value legislation embodied in  the Local Government Act 1999

· strategic objectives,

· Statement of Procurement Policy

· Procurement strategy,

· Procurement Code of Practice,

· Individual policies relevant to the procurement in question i.e. the Health and Safety Policy

3.3
The highest standards of probity are required of all employees and Members involved in the procurement, award and management of Council Contracts and all Council members, employees and third parties engaged on the Council’s behalf must also ensure that any conflicts of interest are avoided and that both employees and Members comply with the Members and Officers Codes of Conduct contained in this Constitution.

3.4
Members and employees are reminded of the rules relating to gifts and hospitality contained in the Gifts and Hospitality Procedure Rules, the Members’ Code of Conduct and the Staff Code of Conduct.
4.
DELEGATED AUTHORITY

4.1 Any Procurement carried out on behalf of the Council may only be undertaken by employees with the appropriate delegated authority to carry out such tasks.  

4.2 Decisions to award a contract will be made by the relevant service head or Deputy Chief Executive where the total value of the contract does not exceed £100,000. 
4.2
Within approved budgets Authorised Officers may authorise other employees to place orders against Framework Agreements which have been entered into by the Council.

4.3
Any Contract Award which constitutes a Key Decision as defined in the Council’s Constitution or which otherwise falls above the relevant threshold levels or which involves any potential transfer of the Council’s employees to a Supplier shall be referred for a decision to the Strategic Management Team (if between £100,000 - £250,000) and to the Executive (if over £250,000), unless forming part of a previous approval by the Council, the Executive or other relevant Committee.

5.
EXCEPTIONS

5.1
The following Contract Procedure Rules will apply to all contracts made by the Council which are estimated to exceed £50,000 in value (such value taking into account the value or consideration for the same for the whole contract period) except: -

5.1.1
Contracts of Employment.


5.1.2
Contracts relating to dealings in land (including letting of premises).


5.1.3
Contracts where the Council is to be reimbursed through an insurance 
policy and the requirements of the insurer are complied with.

5.1.4
Contracts where the Council is acting as an agent authority and the requirements of the principal are complied with.

5.1.5
Contracts where the goods, services or works to be procured are: -

5.1.5.1
obtained through or on behalf of a consortium, association or other similar body of which the Council is a member or from time to time becomes a member

5.1.5.2
proprietary or patented goods, services or works sold only at a fixed price from one contractor or being of a specialist nature where no reasonable satisfactory alternative is available

5.1.5.3
necessary as a result of unforeseen emergencies which the Chief Executive considers would involve immediate risk to persons, property or serious disruption to Council services

5.1.5.4
 the subject of a specific policy decision

5.1.6
Any other exemption from any of these Rules may be made by direction of the Council, Executive, committee, or as authorised by Rule 34.  A record of any such exemption from any of the provisions of the Rules together with the specific reasons therefore shall be included within the minutes of the Council, the Executive or such committee by which the exemption was made, or, in the event of the proposed exercise of any delegation by any employee, a formal report in like form shall be submitted to the Chief Finance Officer and Monitoring Officer and prior written acquiescence by both in such proposed exception shall be necessary.

6.
PRE-PROCUREMENT PROCEDURE
6.1
Before commencing procurement, it is essential that the Authorised Officer leading the procurement has identified the need and fully assessed any options for meeting those needs.  Consideration shall be given to the Council’s Procurement Strategy and Procurement Policy as appropriate.

6.2
Before undertaking a procurement the Authorised Officer shall:

(a)
consider all other means of satisfying the need (including recycling and re-use where appropriate);

(b)
consider whether there is an appropriate Framework Agreement which should be used; and

(c) establish a business case for the procurement.

6.3
Before commencing any proposed procurement process the Authorised Officer shall

(a) Consult the Head of Finance and Corporate Development where the value of any contract is likely to be in excess of £20,000

(b) Consult with the Head of Democratic & Legal Services in respect of any EU Procurement rules and any other legal or related issues

(c) Consult the relevant Service Head and Portfolio Holder where the procurement impinges significantly and directly on the public or may be considered controversial or is likely to have significant budgetary implications or involve transfer of employees

and have regard to any advice, procedures and requirements arising from such consultation and in particular to the need for any EU Procurement requirements and formalities to be carried out directly by the Head of Finance and Corporate Development or the Head of Democratic & Legal Services.

7.
ESTIMATING THE CONTRACT VALUE
7.1
For the purposes of these Rules the value of any Contract shall be taken as the value or consideration for the Contract as a whole over the contract period.

7.2
The Council should make the best use of its purchasing power by aggregating purchases wherever possible.  Particular supplies, services or works shall not be split in an attempt to avoid the applicability of these Rules or the EU Regulations.

8.
LOW VALUE PROCUREMENT (BELOW £50,000)
8.1
The number and nature of the competitive quotations required for contracts or orders with an estimated value of below £50,000 are detailed within the Procurement Code of Practice.  

	Goods, Services or Works Contract Value
	Type of enquiry/tender/contract

	From (£)
	To (£)
	

	0
	500
	No quotation required

	500
	2,500
	Quotation from a minimum of two suppliers.  

	2,500
	20,000
	Written quotations from a minimum of three suppliers.

A faxed or e-mailed quotation will be acceptable.

	20,000
	50,000
	Written quotations from a minimum of three suppliers.  The enquiry should contain a simple form of the Council’s Terms and Conditions.


8.2
Where the risk in a specific procurement is perceived to be high, then that procurement shall be treated as a High Value Procurement.

8.3
Any procurement which may involve a transfer of staff shall be treated as a High Value Procurement.

9.
HIGH  VALUE PROCUREMENT (GREATER THAN £50,000)
9.1
For procurements valued at above £50,000, a Contract Award Procedure shall be conducted in accordance with these Rules.

9.2
Prior to the commencement of the Contract Award Procedure the Authorised Officer shall develop a procurement approach, which shall set out the information requirements detailed within the Procurement Code of Practice.

9.3
One of three Contract Award Procedures shall be used as appropriate for the particular procurement i.e. Open, Restricted or Negotiated, and the Head of Finance and Corporate Development and the Head of Democratic & Legal Services shall be consulted as to the appropriate procedure.
10.
CONTRACTS SUBJECT TO THE EU REGULATIONS
10.1
Where an estimated value of a Contract exceeds the relevant current EU threshold then the Contract shall be tendered in accordance with the Regulations.  Under the Regulations, the Contract may be tendered under the Open, Restricted or, in the exceptional circumstances set out in the Regulations, the Negotiated Procedure.  A Contract Notice in the prescribed form shall be published in the OJEU.

10.2
The Regulations set out the minimum timescales for the receipt of expressions of interest and tenders.  Where the Council has published a Prior Information Notice announcing its forthcoming Contracts for the year ahead, then the Council may rely on reduced timescales if appropriate, the Head of Finance and Corporate Development and/or the Head of Democratic & Legal Services being the determinor of this and any other interpretation or application of the EU Regulations.

11.
INVITATION TO TENDER

11.1
The Council shall only enter into a contract with a Supplier if it is satisfied as to the Supplier’s:


11.1.1.
eligibility;


11.1.2

financial standing; and


11.1.3

technical capacity.

11.2
Technical capacity includes the Supplier’s quality management systems including human resources, health and safety and environmental management systems where relevant to the performance of the Contract.

11.3
Any procurements subject to the Regulations shall comply with the appropriate Regulations.

11.4
The ITT shall include details of the Council’s requirements for the particular contract including:

11.4.1
a description of the services, suppliers or works being procured;

11.4.2
the procurement timetable, including the return date and time, which shall allow a reasonable period for applicants to prepare their tenders;

11.4.3
a specification and instructions on whether any variants are permissible;

11.4.4
the Council’s Terms and Conditions of Contract, which must be approved by the Head of Democratic & Legal Services:

11.4.5
the evaluation criteria, including any weightings as considered appropriate;

11.4.6
the pricing mechanism and instructions for completion;

11.4.7
if relevant, whether the Council is of the view that TUPE may apply;

11.4.8
the form and content of any method statements to be provided;

11.4.9
rules for submission of tenders;

11.4.10
An assessment of whether a Performance Bond and/or Parent Company Guarantee (if applicable) shall be required from the preferred Tenderer;

11.4.11
In consultation with the Responsible Finance Officer the appropriate type (employee liability, public liability, professional indemnity etc) and level of insurance required for the Contract;

11.4.12
any further information which will inform or assist tenderers in preparing tenders.

12.
SUBMISSION AND OPENING OF TENDERS
12.1
Tenders shall be submitted in accordance with the requirements set out in the ITT.  Any tenders received shall be addressed to the Head of Democratic & Legal Services in a sealed envelope endorsed with the word ‘Tender’ followed by the subject matter to which it relates.  Tenders shall be kept in a safe place by the Head of Democratic & Legal Services and remain unopened until the time and date specified for their opening.  No tenders received after the specified date and time for receipt of tenders shall be accepted or considered by the Council unless the Head of Democratic & Legal Services is satisfied that there is sufficient evidence for the tender having been despatched in sufficient time for it to have arrived before the closing date and time.

12.2
Tenders shall be opened by the Authorised Officer and at least one other employee nominated by the Head of Democratic & Legal Services.  An immediate record should be made of the tenders received including names, addresses and the date and time of opening.

12.3
Tender documents shall state the nature and purpose of the contract for which tenders are invited, specify the last date and time when tenders will be received and state that the Council reserves the right not to accept any tender or to accept a tender other than the lowest where payment is to be made by the Council or the highest where payment is to be received by the Council.

13.
ELECTRONIC TENDERING
13.1
RFQ’s, PQQ’s and ITTs should wherever practical be issued to tenderers by electronic means. 

13.2
Tenders may be submitted by electronic means provided that:-

13.2.1
evidence that the transmission was successfully completed is obtained and recorded;

13.2.2
each tender submitted electronically is supplemented by an identical signed hard copy original submitted in the manner prescribed in the advertisement or the ITT documents before the tender return date; and

13.2.3
electronic tenders are kept in a separate secure folder under the control of the Head of Democratic & Legal Services, which is not opened until the deadline has passed for receipt of tenders.

14.
ERRORS IN TENDERS

Where an error is found in a tender before acceptance, details of it shall be given to the tenderer and they shall be given an opportunity of confirming or withdrawing their offer.  In the case of genuine arithmetical errors discovered before acceptance, the tenderer may be given the chance to correct the error, but no other adjustment, revision or qualification is permitted in respect of such errors.

15.
TENDER EVALUATION
15.1
Where appropriate, the Authorised Officer shall form an Evaluation Team with responsibility for evaluating tenders.

15.2
Tenders shall be evaluated in accordance with the relevant Regulations (if any) and the evaluation criteria set out in the ITT and in all cases shall be awarded on the basis for Best Value for Money to the Council, although this may not necessarily be the cheapest.  The evaluation criteria shall be predetermined and listed in the ITT documentation, in order of importance if applicable.  In addition, the criteria shall be strictly observed at all times throughout the Contract Award Procedure by any employee involved in tender evaluation.

16.
BONDS, GUARANTEES AND INSURANCE

16.1
For High Value Procurements, the Head of Finance and Corporate Development shall consider as part of the pre-qualification assessment and evaluation process whether a Performance Bond and/or a Parent Company Guarantee (if applicable) shall be required from the preferred Tenderer.

16.2
The Authorised Officer shall consider in consultation with the Responsible Finance Officer the appropriate type (employee liability, public liability, professional indemnity etc) and level of insurance requirements for each Contract.

17.
POST-TENDER NEGOTIATION
17.1
Where a procurement is conducted pursuant to the EU Regulations through either the Open or Restricted procedures no post-tender negotiations are permitted.  The Council may however seek clarification from Suppliers where appropriate.

17.2
At all times during the procurement (whether subject to the Regulations or not), employees shall consider and implement the principles of non-discrimination, equal treatment and transparency

18.
DEBRIEFING

The Authorised Officer responsible for each procurement shall provide appropriate information to unsuccessful tenderers on written request, consulting the Head of Finance and Corporate Development on the form and content of such information where necessary.

19.
CONTRACT AWARD NOTICE

Where a Contract has been tendered pursuant to the Regulations, the Head of Democratic & Legal Services shall publish a Contract Award Notice in OJEU within the relevant time scales appropriate thereto. 

20.
LETTERS OF INTENT

Letters of Intent shall only be used in exceptional circumstances as follows:

(a)
where a tenderer is required to provide services, supplies or works prior to formal written acceptance by the Council; or

(b)
where the Council’s form of tender does not include a statement that until such time as a formal contract is executed, the Council’s written acceptance of a tender shall bind the parties into a contractual relationship.

And may only be issued by the Head of Democratic & Legal Services after the Authorised Officer has obtained any necessary Council and financial consents to do so.

21.
CONTRACT TERMS AND CONDITIONS

Contracts shall be entered into on the Council’s terms and conditions, which shall be included with each ITT.  Exceptions to this must be approved by the Head of Democratic & Legal Services.

22.
ACCEPTANCE OF TENDERS

22.1
Low Value Contracts may only be accepted by employees with the requisite delegated  authority for these purposes after the Authorised Officer has ensured that the relevant budget holder has sufficient funds in place to sustain the Contract.

22.2
In the case of High Value Contracts the Head of Democratic & Legal Services in conjunction with the Service Head concerned shall have power to accept the most financial beneficial  tender if payment is to be made by the Council provided that such tender does not exceed or fall short of the approved estimate as the case may be.

22.3
In all cases where it is proposed to accept other than the lowest tender if payment is to be made by the Council, or the highest tender if payment is to be received by the Council save and except in those cases where an award is made under Rule 15 in accordance with predetermined criteria detailed in the tender documents, no acceptance shall take place until the Council, Executive, the committee, Sub-committee, or Monitoring Officer and Chief Finance Officer in exercise of their powers under Rule 5.1.7 shall have considered a report from the appropriate employee or other relevant person indicating their recommendation and objectively justifying this, regard being taken in such evaluation both to any EU procurement requirements in respect of the most economically advantageous tender in respect of such contract and also the general duty on the Council to procure best value as reflected (if applicable) in any individual conditions of tender.

22.4
An acceptance letter for all contracts exceeding £50,000 in value shall only be issued by the Head of Democratic & Legal Services.

23.
EXECUTION OF CONTRACTS
23.1
In the case of contracts for the supply of goods or materials or the execution of works of a value or amount in excess of £250,000 the award of which is specifically a Key Decision requiring an individual validation as such by the Executive or the Council it shall be a further requirement for the purposes of Section 135 of the Local Government Act 1972 as applied by the Local Authorities (Executive Arrangements) (Modification of Enactments and Further Provisions) England Order 2001 NOT ONLY that such contracts SHALL BE IN WRITING BUT be either under the seal of the Council or shall be signed on behalf of the Council by any two of the following officers, namely the Chief Executive, the Head of Democratic & Legal Services, the Chief Finance Officer and the Legal Services Manager.  PROVIDED THAT for the avoidance of doubt formal contracts exceeding £50,000 in value shall be signed by one of the foregoing.

23.2
Electronic signatures may be used in accordance with the Electronic Signature Regulations 2002 provided the sufficiency of security arrangements has been approved by the Head of Finance and Corporate Development.

24.
RECORDS OF TENDERS AND CONTRACTS
24.1
The Authorised Officer with delegated authority in respect of a particular procurement shall maintain a list of all tenders received.

24.2
The Authorised Officer must notify the Head of Finance and Corporate Development with the details of the award of every Contract above £20,000.

24.3
A contracts register of all Contracts awarded above £20,000 shall be maintained by the Head of Democratic & Legal Services.  The contracts register may be maintained electronically.

24.4
For every individual contract a contracts file shall be maintained.

25.
APPROVED LISTS

The Council may maintain or have maintained on its behalf approved lists or equivalent arrangements of Suppliers which meet its pre-qualification requirements.  Quotations and tenders for contracts which are not subject to the Regulations may be invited from Suppliers included on such list.  Where the Council intends to use such a list for services, supplies or works contracts, the selection of which suppliers should be included on such list should itself be advertised.

26.
NOMINATED AND NAMED SUB-CONTRACTORS
26.1
If a sub-contractor, supplier or sub-consultant is to be nominated or named to a main Supplier quotations or tenders must be invited in accordance with these Procedure Rules and the terms of the invitation shall be compatible with the main Contract.  The terms of the invitation shall require an undertaking by the tenderer that, if it is selected, it will be willing to enter into a Contract with the main Supplier on terms which indemnify the main Supplier against its own obligations under the main Contract in relation to the work or goods included in the sub-Contract and enter into an agreement to indemnify the Council in such terms as may be prescribed.

26.2
The relevant Deputy Chief Executive , or other authorised person, shall nominate to the main Supplier the person whose tender it is, in his/her opinion, the most satisfactory; provided that, where the tender is other than the lowest received, the circumstances shall be reported and recorded as provided by Rule 26

27.
FRAMEWORK AGREEMENTS


Framework Agreements may be used where the Council wishes to contract for the supply of supplies, services or works without conducting a new procurement exercise.  However, the Framework Agreement may include within its terms a requirement for a mini- competitive exercise between those Suppliers who are parties to the Framework Agreements.  Any Framework Agreement shall be tendered in accordance with these Contract Procedure Rules.  Where the Council has entered into such a Framework Agreement  or is able to call off from existing Framework Agreements procured through joint procurement arrangements, then it may utilise the same without entering into a separate procurement.

28.
JOINT PROCUREMENT

28.1
Any joint procurement arrangements with other Local Authorities or public bodies including membership or use of Purchasing Consortia and access to and use of Government Contracts shall require the approval of the relevant Deputy Chief Executive. 

28.2
Approval for jointly procured goods and services shall comply with the approval procedures set out within these Rules based on the value or anticipated value of the Council’s individual element of any such joint procurement. Where the application of these Rules, with the exception of approvals, will hinder the effective joint procurement process then such alternative arrangements will require approval from either the Head of Finance and Corporate Development or the Head of Democratic and Legal Services.

29.
PROCUREMENT BY CONSULTANTS
29.1
Any consultants used by the Council shall be appointed in accordance with these Rules.  Where the Council uses consultants to act on its behalf in relation to any procurement, then the relevant Authorised Officer shall ensure that such consultants carry out any procurement in accordance with the same.  No consultant shall make any decision on whether to award a Contract or to whom a Contract should be awarded.  The Authorised Officer shall ensure that the consultant’s performance is monitored.

30.
STATISTICAL RETURNS
30.1
Each year the Council is required to make a statistical return to the Office of the Deputy Prime Minister for onward transmission to the European Commission concerning the contracts awarded during the year under the EU Rules.

30.2
The Head of Democratic & Legal Services shall be responsible for this statistical return and will make the necessary arrangements for information to be collected annually.  Service Heads shall comply with these arrangements and expeditiously provide any information required.

31.
CONTRACT EXTENSION
31.1
Any contract may be extended in accordance with its terms.  Any other extensions shall require the approval of the Executive, relevant Committee or be otherwise authorised in accordance with these Rules and must also comply with the Regulations if applicable.

31.2
The Authorised Officer shall always be satisfied that extension will achieve Best Value for Money and is reasonable in all the relevant circumstances.  Such extension must be approved in writing by the Head of Democratic & Legal Services.

32.
TERMINATION OF CONTRACT

The Head of Finance and Corporate Development and the Head of Democratic & Legal Services must be consulted with regard to any termination or proposed termination of any Contract.

33.
DISPOSAL OF ASSETS


Where the estimated value of an asset or collection of assets is £30, 000 or more, or where the Council, Executive, or committee determine, the disposal of land, property, plant and equipment shall be either by the invitation of tenders by public notice or public auction except where a valuer with relevant qualifications certifies that an alternative method of disposal will better achieve the Council’s aims and objectives and in any event all such disposals shall comply with the general duties referred to in Rule 3 hereof.

34.
WAIVERS OF CONTRACT PROCEDURE RULES

Waivers of any of these Contract Procedure Rules shall only be given in exceptional circumstances and only with the prior formal written approval of the Monitoring Officer and Chief Finance Officer, after submission of a report by the Authorised Officer formally justifying such validation and providing an adequate audit trail in respect thereof.

35.
REVIEW AND AMENDMENT OF CONTRACT PROCEDURE RULES

These Contract Procedure Rules shall be reviewed on a periodic basis, and form part of the Council’s Constitution which can only be amended by the Council on recommendation from the Executive.
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