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1.
PURPOSE OF REPORT

To seek authorisation to take court injunction action to procure the cessation of residential mobile home use at Greenfields Braybrooke and to prevent such use in future.

2.
INFORMATION
Background

Members will be aware from previous planning reports and other matters that this site has been partially occupied by 3 families claiming to be gypsies and travellers since at least November 2010 in breach of planning control. There is also one other person believed to living on a plot on the site not of such origin. This report is concerned with authorizing officers to apply to the court for a court injunction for such use to cease, to remove all caravans and mobile homes and to prevent future such use.

In summary the background to this report is that until approximately 11 years ago Greenfields was an agricultural field a short distance outside the village of Braybrooke in open countryside. At that time it was acquired by an owner who divided up the field and sold much of it off in small plots to a large number of different owners. A few of them commenced limited use of their plots in breach of planning control, including stationing caravans and minor uses for the keeping of animals etc. A planning  enforcement notice 
was served affecting the whole site at that time prohibiting such use and requiring caravans to be removed. It remains in force.

Until the last part of 2010 circumstances were not such that officers judged it expedient to take further enforcement action having regard to the relevant government planning circular and other guidance. However on arrival of the 3 gypsy families the residential use has significantly intensified. 

It is also relevant to say that the council believes that a number of children in the gypsy families are living on the site who are believed to attend Braybrooke School. That and other family circumstances must be taken into account in all decisions about action to be taken. That requirement is a consequence of the duty of the council as a public authority to have regard to the private and family life of the all the residents pursuant to Article 8 of the Human Rights Convention incorporated into UK law by the Human Rights Act 1998. Further up to date details of family circumstances are currently being sought and will be the subject of an update at the meeting

Members will be aware that a number of further specific planning enforcement notices have been served in particular relating to that intensification as follows:

1.
To require the works of construction by way of the placing of hardcore on a strip of land for use as a roadway to the 3 plots occupied by gypsies and travellers to be removed and for that use to cease. That enforcement notice was appealed, the appeal has been rejected and the council is in a position to take direct action

2.
To prohibit the use of plots 4, 8, 9 and 25 for residential use and to require mobile homes to be removed. The persons on whom they were served have applied for planning permission for such use which has in all cases been refused but on the date of this report remains subject to appeal. The detailed position is set out in the draft witness statement of the enforcement officer annexed prepared for the purposes of the potential injunction proceedings.

Consideration of next steps

The decision that is now necessary is whether to take firm action now by seeking injunctions from the court and removing the roadway or to delay such action until all planning appeal processes have been exhausted.

The Council is currently exploring options to provide additional sites to meet the requirements of the GTAA . The record of decisions from the Executive Committee meeting on 15 February 2012 is shown in the appendix.
The advantage of delaying taking such action is that it is much more likely to be successful because any argument that the use might be declared lawful could not succeed. The disadvantage is the adverse effect on the countryside and the amenity of neighbouring residents whilst the illegal use continues.
Officers consider that it might be reasonable to proceed to seek injunctions and take direction action before the appeal processes are exhausted on the following grounds:

1. It is not disputed that the pitches are occupied in breach of the law, namely the requirement to obtain planning permission for the change of use of the land from agricultural use to use for the stationing of a mobile home.

2. The prospects of permission being granted pursuant to the appeal processes are remote even taking into account the particular planning policies applicable by reason of the site occupants being gypsies and travellers

3. In any event the injunction will simply prohibit the use of the land in this manner whilst it is not an authorised use. It will not prevent the site being so occupied in the event that it ever becomes a lawful use

4. Having considered the family circumstances of the persons occupying the site it is not disproportionate to seek an injunction and that doing so is justified having regard to the qualifications of the Article 8 human rights.

However there are considerable cost and resource implications in proceeding in that manner and a risk that the court might consider the action precipitate. In the light of recent consultation officers consider that on balance the safer course is to allow the planning appeal processes to run their course before taking enforcement action by way of direct action or injunction.

The Law

There are 2 separate bodies of law to consider in relation firstly to injunction applications and secondly in relation to direct action

Injunctions

Under s187B of the Town and Country Planning Act 1990 the council as a local planning authority may apply to the county court or the high court for an injunction to restrain a breach of planning control. That power exists whether or not other powers are to be exercised to address the breach. 

The application can be made whether or not there are ongoing applications to regularise the breach of planning control. However the likelihood of the breach  being regularised is a very relevant consideration.

This council has already on a number of occasions determined that permission for the residential use should not be granted and one appeal relating to the road has already been determined by the planning inspector giving confidence that it is unlikely that the breaches will be regularised.

It must also be appreciated that all that is being sort is authority to make the application. It does not mean that an injunction will be granted, or indeed that an injunction will be granted in the terms sought. An injunction is a discretionary remedy not a right and the court must take into account all of the circumstances, including any put before it by the residents as defendants. The council’s legal officers consider from the information currently available that an injunction would be granted but there can be no certainty.

In saying that recent case law relating to the well known injunction applications at Dale Farm have been taken into account to the effect that where there is a plain flagrant and obvious breach of planning control that is a very relevant consideration to be taken into account. Any adverse effect on the defendants’ private and family life is very far from being a consideration preventing the grant of an injunction.

Direct Action

By s178 of the Town and Country Planning Act 1990 the council may itself take any steps which an enforcement notice required to be taken. The costs of taking such action may be recovered from the owner of the land and may be charged on the land. It is an offence for any person to obstruct the taking of such steps.

In making any decision to take such action the council must nevertheless have regard to its effect on the private and family life of the persons who may be affected under ordinary human rights principles.

In the circumstances of Greenfields direct action is now available to remove the roadway leading to the 3 plots occupied by travellers. However officers consider that in practice it would be better to delay further consideration of such action until after the appeal processes in respect of the use of those sites have been exhausted. It would then be possible to take direction action in relation to those plots at the same time. Removal of the roadway before that time is likely to result in greatly increased cost that is unlikely to be recoverable

3.
CONSULTATION AND CUSTOMER IMPACT
There has been extensive consultation with members and the public through the gypsy and traveller liaison group of the council as well as public meetings. Officers consider that there is a significant adverse impact on the character and appearance of the countryside contrary to the aims and objectives of local and national planning policy and that this view is echoed by local residents who have made complaints to the council.

It will of course have a negative effect on the occupiers of the plots on Greenfields concerned in that they will be legally obliged to find alternative sites if the injunction is granted. It will have no adverse impact before that time and may not do so if the injunction is refused following their exercise of their right to be heard before the court.

4.
POLICY IMPLICATIONS
A decision to proceed with injunction action supports the council’s planning policies in relation to the open countryside and other matters
5.
LEGAL IMPLICATIONS
See above
6.
USE OF RESOURCES
The application for the injunction can be dealt with by officers within existing budgets. In the event of any legal case proceedings to appeal significant expenditure can be expected but it is not possible to give a clear estimate at the present time.

The cost of direct action cannot be accurately assessed until its extent is properly determined. However information currently available suggests that removal of the roadway would certainly cost in excess of £25,000. In view of the negligible value of the land concerned all such costs are unlikely to be recoverable.

7.
RECOMMENDATION
That the Head of Democratic and Legal Services be authorized to apply for injunctions to such court as she considers appropriate prohibiting the use of the land known as plots 4, 8, 9, and 25 Greenfields Braybrooke for residential purposes and the stationing of mobile homes, for the removal of all mobile homes and such other related requirements as she considers appropriate, such action to be commenced on conclusion of all relevant planning appeal processes
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