BOROUGH OF KETTERING

	 Committee
	Full Planning Committee - 08/11/2011
	Item No: 5.1

	Report Originator
	Anne Dew
Senior Development Officer
	Application No:

KET/2010/0469

	Wards Affected
	Rothwell

	

	Location
	Orton Road (Land off), Rothwell

	Proposal
	Outline Application: Secure 24 hour truck stop facility, diesel filling station and amenity/services building

	Applicant
	Rothwell Land Ltd


1.
PURPOSE OF REPORT

· To describe the above proposals

· To identify and report on the issues arising from it

· To state a recommendation on the application

2.
RECOMMENDATION

THE DEVELOPMENT CONTROL MANAGER RECOMMENDS that this application be APPROVED, subject to a S.106 OBLIGATION  being entered into, and to the following conditions:-
1. That the proposed development is approved subject to the planning conditions as previously approved, and the signing of a S106 Obligation requiring, indefinitely, that the land is restored to its current condition if the use as a lorry park ceases, and requiring surety of such in the form of an insurance bond for a period of (a) 5 years from the date of first use as a lorry park OR (b) such longer or shorter period the Planning Committee consider necessary.
2. That the S106 Obligation is completed within 3 months from the date of this decision, or, if not completed by that date, that the application be refused under officer delegated powers.

Justification for Granting Planning Permission

The proposal conflicts with national and local policies as set out in Planning Policy Statements 4 and 7,  Policy 7 of the Local Plan for Kettering Borough, Policies 9 and 11 of the North Northamptonshire Core Spatial Strategy and Policy 3 of the East Midlands Regional Strategy being in an open countrside location.  However, the issues relating to the need for the development,  and lack of alternative sites, together with a S106 obligation requiring remediation of the land to its original condition should the use cease are material considerations and are sufficient to indicate in favour of the proposal as an exceptional departure from the Development Plan and to outweigh the policy conflicts referred to above.

Officers Report

	1.0
	Background

	
	This planning application for a truck stop at land off Orton Road, Rothwell, was discussed at Planning Committee on 1st February 2011.  The site is Greenfield and is located in the open countryside, and whilst the proposal is in conflict with national and local policies, the issues relating to the need for a lorry park and the lack of other alternative sites were material considerations that were considered sufficient to indicate in favour of the scheme.  Given the sites location within the open countryside, members resolved to approve the application subject to mitigation of the site to its original Greenfield state if the lorry park use ceased, details of which would need to be secured via a S106 obligation.

Details of the applicants proposals for the reinstatement of the site have now been submitted by the applicant for consideration.  A copy of the original report to Planning Committee forms Appendix 1 of this report and this report is an update to this and deals with the issues of site reinstatement.



	2.0
	Proposed Site Reinstatement

	
	In their letter dated 29th September 2011 the applicant has summarised their proposals for the reinstatement of the site, which would need to be included within a S106 obligation, and these are detailed below.  

· Full reinstatement commitment in the event of the ceasing of use as a lorry park for a five year period from the point of commencement of operation

· An insurance bond for this period, if one is available on commercially acceptable terms



	3.0
	Consultation and Customer Impact

	
	Loddington Parish Council Strongly object to the proposals for reinstatement of the land.  Mulberry Developments state that the lorry park is intended for a permanent facility and it cannot be seen as a limited fixed life asset.  If this is correct, then the risk would be very small that a reinstatement obligation would have to be fulfilled.  Mulberry Developments are telling us that the insurance companies are putting a price on the risk which is unacceptably high for them.  They claim that the obligation will destroy value, prevent onward disposal, promote failure and reduce quality.   All this demonstrates that the business model which underpins the proposal does not include the true full cost.  It is over-optimistic and more intent on short term financial gain.  The site is located in the open countryside and contrary to development plan policy, and it is a small thing to ask that if the project fails, the countryside is reinstated.  The proposal is effectively saying that the scheme is not viable and therefore it should be rejected.  The S106 provision is vital and cannot be compromised.
Neighbours  2 third party representations received.  Objections are on the grounds of:-

· 5 years is too short a period of time, particularly in these difficult economic conditions when business failure rates are high

· The site is located in the open countryside and should not be allowed to be left in its developed state if the business falls.

· Outline planning permission was recommended, in spite of it being a departure from the Development Plan.

· The re-instatement condition and insurance bond should be insisted upon for at least a 20 year period



	4.0
	Planning Considerations

	
	The key issues for consideration in this application are:-

1.
Remediation of the Site

The applicants have provided the following justification for limiting the reinstatement commitment for five years:- 

· the majority of new business ventures fail within the first 5 years and limiting to a five year period will allow for different ownerships in the future.  

· A reinstatement obligation  with an insurance bond would badly compromise the commercial viability of developing the lorry park.  The insurance bond, would be expensive to put into place, and can only be for very short periods of a maximum of 3 – 5 years and would then need to be continually reviewed.

· Any longer period than 5 years places a severe burden on the site that it risks being impractical to develop  as the original funders will not be able to release any cash until the development is sold or re-mortgaged and developers cannot afford to have their facilities and equity tied up any longer than absolutely necessary. 

· The scheme cannot be seen as a limited or fixed life asset such as a landfill site and as such a reinstatement obligation, in perpetuity is not practicable or deliverable.  

· Whilst the reinstatement obligation is in place, development has a negative value.

· The reinstatement obligation will prevent onward disposal and will force the applicant of the facility to remain its long term owner

· As the facility has a negative value, if the initial occupier or group hit financial difficulty, disposal of the site to another group could be hampered.

· It will reduce the quality of the facility as no debt funding will be available. 

The applicant is proposing that after this five year period, there will be no requirements for the site to be restored to its Greenfield status.  Given the sites location in the open countryside, the development of the site was only considered to be suitable as a lorry park given the need for the facility and the lack of any other alternative sites.  If the site fails to operate as a lorry park, given its countryside location, where there is a presumption against unjustified development, it is considered necessary that the S106 obligation should contain a clause that indefinitely requires the site to revert to a field on the use ceasing.  It is not considered that the viability arguments put forward by the applicant are a sufficient reason for this clause not to be included and prejudice the future status of this site.

In addition to this clause, Officers were also seeking to secure via a S106 obligation an insurance bond which would provide for a financial guarantee that the site would be restored in the event of bankruptcy.  The applicant has stated in their letter dated 29th September 2011 that following discussions with insurance companies an insurance bond would be expensive to put in place and it can only be in place for very short periods of a maximum of 3 – 5 years.  The applicant has however submitted insufficient evidence to demonstrate that a bond is not viable both financially and practically in the products available, and accordingly officers do not support this argument.



	
	Conclusion

The site is located in a Greenfield location within the open countryside where there is a presumption against development.  It is the need for the lorry park and the lack of alternative sites that indicated in favour of the application for a lorry park and outweighed the conflict with national and local policies.  This recommendation was however subject to the sites reinstatement to its Greenfield condition if the facility ceases to operate.  The proposed commitment to reinstate the land to its original Greenfield state for a five year period fails to provide for the long term protection of this site and as such the scheme is contrary to the requirements of PPS4, PPS7, saved policy 7 of the Local Plan for Kettering, policies 9 and 11 of the North Northamptonshire Core Spatial Strategy and policy 3 of the East Midlands Regional Plan.
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