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2. INFORMATION
2.1
The Bribery Act 2010 came into force on 1 July 2011. The new Act replaces the offences under the Prevention of Corruption Acts 1889 to 1910 with a new consolidated scheme of bribery offences.
2.2
The Ministry of Justice has produced Statutory Guidance on how organisations, including Local Authorities should comply with the Act and the procedures that organisations can put in place to prevent bribery. The Guidance is available on the Ministry of Justice Website: 

www.justice.gov.uk/guidance/docs/bribery-act-2010.
2.3
The  Act creates the offences of:
· offering or receiving bribes (sections 1 &2)

· bribery of foreign public officials (Section 6).This is aimed primarily at companies with businesses abroad and it is unlikely that local authority members or officers could be in a position to commit an offence under this provision and is not discussed in this report.
· failure to prevent a bribe being paid on an organisation's behalf (Section 7)     

2.4
 Section 1 – The Offence of Bribing Another Person

2.4.1 This section makes it an offence to offer, promise or give financial or other advantage to another person in one of two circumstances:

· Where the advantage is intended to bring about improper performance by another person of a “relevant function” or activity, or to reward such improper performance. 

· Where the person offering, promising or giving the advantage knows or believes that the acceptance of the advantage itself constitutes the improper performance of a relevant function or activity.

2.4.2 
“Improper performance” is defined as performance which amounts to a breach of an expectation that a person will act in good faith, impartially, or in accordance with a position of trust. The test used is what a reasonable person would expect of a person performing the function or activity. The offence will  apply to bribery relating to any function or activity of the Local Authority performed  in the course of a person’s employment, or by a third party on behalf of the Authority. 

2.5
Section 2 - The Offence of Receiving a Bribe

2.5.1
This Section creates the offence of being bribed and includes;
· Requesting, agreeing to accept or receiving a financial or other advantage with the intention of the improper performance of a relevant function
· Performing a relevant function improperly  in anticipation of requesting, agreeing to receive or accepting financial reward or other advantage
· Requesting, accepting or receiving a financial or other reward where that in itself is  the improper performance
2.5.2
It does not matter whether the request is made directly or through a third party or whether the advantage is for the benefit of the person performing the function or for the benefit of another person.

2.6
Penalties
2.6.1 
If an individual is found guilty of an offence under section 1 or 2 they may be liable, on conviction on indictment, to imprisonment for a term not exceeding 10 years, or to a fine, or to both.
2.7 
Section 7 - Failure of Commercial Organisations to Prevent Bribery.
(i)
The offence under this section creates a new form of corporate criminal liability. A “commercial organisation” will be guilty of an offence if “a person associated with it” bribes another person intending to obtain or retain business or an advantage in the conduct of business for the organisation. 
(ii)
A commercial organisation will have a full defence if it can show that, despite a particular case of bribery, it had adequate procedures in place to prevent people associated with it from bribing.
(iii)
The phrase “commercial organisation” is likely to cover the commercial activities of Local Authorities when they conduct commercial activities. A relevant “commercial organisation” means a body corporate or partnership which carries on a business, defined as a “trade or profession”, or part of a business. This definition indicates that it was not intended that local authorities would be included in the concept of commercial organisations and at risk under section 7. However, local authorities that establish trading companies or arms-length and joint venture bodies as service delivery vehicles should have particular regard to the guidance on steps to be taken to prevent bribery as they would come within the definition of a commercial organisation.
(iv)
A person “associated with” a commercial organisation for the purposes of S7 is defined in Section 8 as a person who performs services for or on behalf of the organisation.

2.8 
Section 9 Guidance about commercial organisations preventing bribery
2.8.1 
The Government has issued Statutory Guidance on the procedures that may be put in place by commercial organisations to prevent bribery being committed on their behalf. The Guidance is based on 6 principles

1. Proportionate procedures 

2. Top level commitment

3. Risk assessment

4. Due diligence

5. Communication (including training)

6. Monitoring and review.

2.8.2 
The Statutory Guidance which is designed to assist commercial organisations shape their compliance procedures and give them a starting point to plan, implement, monitor and review their compliance with the 2010 Act is set out under the six principles. Whilst the Council is not a “commercial organisation” for its normal local authority purposes, it is still helpful for it to have regard to the principles for all purposes as though it was a commercial organisation. The principles are not however prescriptive even for commercial organisations but are intended to be flexible and outcome focused, allowing for the huge variety of circumstances in which commercial organisations find themselves. Further detail of the principles is set out below: 
2.8.3 
Proportionate Procedures:

The first Principle within the Statutory Guidance emphasises that the bribery prevention procedures to be used by relevant organisations should be proportionate to the risk involved. The non-exhaustive measures that the bribery prevention procedures might embrace depend on the particular risk faced. In addition to such risk assessment procedures, proportionate measures include the involvement of top level management, governance of business relationships, transparency of transactions and disclosure of information, enforcement and a review of any relevant internal and external policies.

2. 8.4 Top level commitment:

The Guidance highlights the importance of top level management in fostering “a culture of integrity where bribery is unacceptable”. It recommends that a formal statement be issued by top level management to outline each organisation’s commitment to carry out business honestly and openly and to highlight a commitment to a zero tolerance towards bribery. It also recommends the selection and training of senior managers to lead anti bribery work and training and recommends that management should ensure that they maintain a general oversight of the organisation’s compliance with the Act.

2.8.5 
Risk assessment:

The Guidance emphasises organisations should understand the risks they face and undertake an accurate and appropriate risk assessment and act in accordance with its conclusions. Risk assessments should be conducted regularly as risks will change as time passes.

2.8.6 
Due diligence:

There should be an adequate due diligence of prospective “business associates” in order to prevent associated persons from bribing on the organisation’s behalf. Employees of a local authority are presumed to be persons “associated” with the organisation for this purposes of the Act and appropriate due diligence needs also to form part of HR policies including that relating to recruitment.

2.8.7 
Communication “including training”:

There would be a statutory defence under Section 9 for a failure of a commercial organisation to prevent bribery if it could demonstrate that it had adequate procedures and its employees were made aware of their existence and had been trained in their implementation.

2.8.8 
Monitoring and review:

The Guidance recommends the implementation of systems to “deter, detect and investigate bribery” and it suggests, subject to the risk based principles stressed throughout the Guidance, that organisations may wish to seek some form of external verification of the effectiveness of their anti-bribery procedures.

2.9. 
What is required to be done?

2.9.1 Both from the statutory guidance and associated comments of the Secretary of State it is clear that the 2010 Act is to be implemented in a common sense way so that a limited amount of hospitality and meetings with clients would not amount to bribery. Nor would “tips” provided to employees. Having regard to the provisions of the 2010 Act and the manner in which it is to be enforced policies relevant for the 2010 Act need to be considered and where appropriate updated. 

2.9.2 The Standards Committee, under the Constitution, has responsibility for the Members Code of Conduct. The Code of Conduct is not affected by the Act as the Code is a National Code and the wording is dictated by Statute. The Code, under paragraph 8(1) (a) (viii) requires members to register “the interests of any person from whom you have received a gift or hospitality with an estimated value of at least £25”. Under paragraph 9 of the Code such an interest must be disclosed at any relevant meeting for a period of three years after receipt of the gift. 
2.9.3 The Standards Committee is asked recommend to the Executive for approval the amendments to the Gifts and Hospitality Procedure Rules as set out in Appendix A to this report.  
2.9.4 Other Policies that require updating will be referred to the Executive for updating in accordance with the Bribery Act 2010.
3. CONSULTATION AND CUSTOMER IMPACT

None 
4. 
POLICY IMPLICATIONS

The amendments to the Gifts and Hospitality Procedure Rules are necessary to ensure councillors and staff follow the Council’s high ethical standards in their dealings with organisations and individuals.
5. FINANCIAL RESOURCE IMPLICATIONS

There are no financial and resource implications arising from this report.
6. 
HUMAN RESOURCE IMPLICATIONS


Human Resources may be involved in raising awareness of the revised Gifts and hospitality Procedure.
7. LEGAL IMPLICATIONS
There is a statutory duty to comply with the Bribery Act 2010 as set out in the report.
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1.	PURPOSE OF REPORT





(i)	To inform the standards Committee of the introduction of the Bribery Act; and





(ii)	To make amendments to the Gift and Hospitality Procedure Rules to comply with the Bribery Act 2010





	 








8.	RECOMMENDATION





(i)	To note the information on the Bribery Act as set out in the report; and





(ii)	To recommend to the Executive the amendments to the Gifts and Hospitality Procedure Rules as set out in Appendix A to the report.


	








