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1.
PURPOSE OF REPORT

To seek authorisation to issue an Enforcement Notice in respect of unauthorised change of use of land to the rear of 35A Loddington Road, Cransley, Kettering.
2.
INFORMATION

2.1
The Breach of Planning Control

It appears that a breach of planning control has occurred, namely, the material change of use of agricultural land to private garden. Officers were alerted to activity on this and nearby neighbouring sites in 2009. Since this date, each of the plots has been monitored to establish how the land is being used and any changes to this use, or further development over time.  

2.2
Site Description

No.35A Loddington Road is one of two relatively new properties erected to the rear of nos. 35 and 37.  The site is located in Great Cransley which is a restricted infill village. The site comprises a rectangular piece of land which is located to the rear (northwest) of 35a Loddington Road, beyond the rear gardens of nos.39-43, and measures approximately 42m (l) x 23m (w), providing an area of just under 0.1 Ha. The land is located outside the defined village boundary and mainly laid to grass with some trees (leylandi and fruit trees); the grass is regularly mown. Post and rail fencing encloses the land to the northwest and southwest beyond which is agricultural land used for pasture and the keeping of sheep by the occupier of 35b Loddington Road; the original boundary fence where it abuts 35a Loddington Road has been removed.  Aerial photographs indicate that this land used to form part of the larger parcel of agricultural land located to the west of the site. 
2.3
Relevant Planning History

There are no relevant planning permissions in relation to the site.
Enforcement History

Response to a Planning Contravention Notice (PCN) confirms that the fences on the north and southwest boundaries were erected prior to purchase of the property in the summer of 2007 (although aerial photographs show that they were not present in 2005).  The owner also stated that the land was used to walk their dog. 

2.4 Planning Policy

National Policy Statements

PPG18: ‘Enforcing Planning Control’ 

Circular 10/97: ‘Enforcing planning control – legislative provisions and procedural requirements’

PPS1 ‘Delivering Sustainable Development’

PPS3 ‘Housing’

PPS4 ‘Planning for Economic Sustainable Growth’

PPS7 ‘Sustainable Development in Rural Areas’

Development Plan

Local Plan for Kettering Borough (LPKB):

Saved Policy 7: Protection of the Open Countryside

Saved Policy RA3: Restricted Infill Villages

North Northamptonshire Core Spatial Strategy (CSS):

Policy 1: Strengthening the Network of Settlements

Policy 9: Distribution and Location of Development

Policy13: General Sustainable Development Principles

East Midlands Regional Plan (RSS8):

Policy 1: Regional Core Objectives

Policy 2: Promoting Better Design

Policy 11: Development in the Southern Sub-Area

Policy 26: Protecting and Enhancing the Region’s Natural and Cultural Heritage

Supplementary Planning Guidance:

Sustainable Design SPD

2.5
Appraisal

Whether a material change of use has occurred is a matter of fact and degree.  In this case, the following matters are indicative of a material change of use having occurred:

· the land has been separated from the agricultural unit by the erection of post and rail boundary fencing; the principal access to the land is through the removal of  part of the pre-existing boundary fence to the rear of 35a Loddington Road which is in the same ownership;

· The grass is being maintained at a comparable standard to that within the existing garden;

· There has been evidence of domestic paraphernalia on the land (i.e. trampoline, children’s toys, sports balls);

· Domestic planting of leylandii and a small number of fruit trees has taken place; and

· There is no evidence of any agricultural use; the site is not large enough to support a viable agricultural business use.

As a result, the land now has no relationship with the adjoining agricultural land but has a clear functional relationship with the domestic dwelling at no. 35a Loddington Road. 

The erection of the fences may benefit from a “Permitted Development” permission,, although case law confirms that where such works (or even matters that do not constitute development in their own right such as trees, garden bench, hedges, etc) facilitate an unauthorised use, any enforcement action attacking the unauthorised use can require their removal in order to remedy the breach of planning control. 

The village layout has a linear character which is protected by the settlement boundary, and is surrounded by open countryside in use for agricultural use. The adopted proposal map for Cransley village contained in the Local Plan for Kettering Borough (1995) identifies the site as being located outside of the defined village boundary. 

At a national level, PPS1, PPS4 and extant parts of PPS7 promote the sustainable use of land, emphasising a presumption against new development in the open countryside. Specifically, PPS7 requires Planning Authorities to ‘ensure that the quality and character of the wider countryside is protected and, where possible, enhanced’. Similar approaches to the protection of open countryside for the enjoyment of all is echoed in PPS1 and PPS4. PPS3 also promotes the efficient and effective use of land for residential use.

In accordance with the national planning policy approach on the matter, the presumption against unjustified development in the open countryside is further reinforced within the Development Plan Policies; specifically within saved Policy 7 (LPKB), which states that “planning permission for development within the open countryside will not be granted except where otherwise provided for in this plan”. Saved Policy RA3 (LPKB) reiterates this approach, by requiring residential development in Restricted Infill Villages to be within a defined settlement boundary.

Policy 1 (CSS) states that development adjoining village boundaries, within the open countryside, will only be justified in exceptional circumstances; Policy 9 (CSS) states that development should be distributed to strengthen existing settlements and that new building development in open countryside will be strictly controlled; Policy 13(0) (CSS) aims to conserve and enhance the intrinsic quality of the open countryside. Policy 1 (RSS8) directs a focus towards protecting and enhancing the environment. 

Policy 2 (RSS8) seeks design which makes the most efficient use of land, whilst Policy 11 (RSS8) seeks to avoid the degradation of villages through inappropriate growth.
Some planning appeals for changes of use to garden land have been allowed, but these tend to be where existing garden size is insufficient to provide adequate private amenity space and the proposal area is modest.  In this instance, the authorised rear garden of no. 35a Loddington Road measures approximately 18m (d) x 23m (w) which provides a good sized private amenity space. The enclosure of this large additional area for garden use results in an ineffective and inefficient use of land, which erodes the linear plan form and harms the character and setting of the village, owing to its location outside of the settlement boundary.

In addition to this, the land is classified as grade 2 (very good) agricultural land under the Agricultural Land Classification system adopted by DEFRA. As set out in PPS7 (Para’s. 28-29), the government adopts a sequential approach to the use of agricultural land in respect of its productive quality, in order to retain the best quality agricultural land for food production except where this approach may be inconsistent with sustainability considerations. This approach is also re-iterated by Policy 26 (RSS8) in order to protect and enhance the regions natural and cultural heritage.
Owing to the size of the parcel of land, the site is not sufficient in size to support an independent agricultural use. In addition, because the quality of the land is ‘very good’, its removal from the surrounding agricultural unit prevents it from being put to a more productive use which would strengthen opportunities for sustainable economic development and have a positive impact on local rural economies. 

The unauthorised change of use on site does not fall within the exceptions to these national, regional, and local policies and as such it conflicts with their aims and objectives.  It is therefore considered that should the Local Planning Authority resolve not to take enforcement action, then this would be likely to result in an undesirable precedent being set which would not only harm the integrity of development plan policies which seek to resist unjustified development within open countryside, but also lead to pressure to allow further similar development at other locations within the periphery of this and neighbouring villages/towns within the borough.
National policy guidance in the form of PPG18 (Enforcing Planning Control) and Circular 10/97 (‘Enforcing planning control – legislative provisions and procedural requirements’) gives advice on how local planning authorities should determine whether or not it is expedient to take enforcement action in respect of a breach of planning control as well as on the use of the various forms of action available.  

2.6 
Human Rights Implications

Service of an enforcement notice in this instance is not a breach of the property owner’s human rights. Whilst it does affect their property rights they will have an opportunity to challenge the decision by way of an appeal against the enforcement notice and that provides adequate safeguards in accordance with the Human Rights Act 1998 incorporating the European Human Rights Convention.  

2.7 
Expediency

Planning enforcement action is a discretionary power which may be exercised where it appears that there has been a breach of planning control which affects public amenity or otherwise affects land or buildings meriting protection in the public interest.  In this case it is considered expedient to take enforcement action because of the negative impacts of the development as outline in paragraph 2.5 above and to ensure the integrity of the Development Plan planning process.

3.
RECOMMENDATION

That the Head of Development Services be authorised to issue an Enforcement Notice as she considers necessary in respect of the breach of planning control outlined in this report.
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