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2.
INFORMATION
2.1
The Breach of Planning Control

Non-compliance with Condition (4) of planning application number KE/02/0491 which states:

“The occupation of the dwelling shall be limited to a person solely or mainly working, or last working, in the locality in agriculture or in forestry, or a widow or widower of such a person, and to any resident dependants.”
The non compliance is that there is no person living in the property who is working in agriculture or forestry or the widow or widower of such a person

2.2
Site Description

The site comprises a newly built dwelling house in open countryside beyond the village boundary for Ashley and in an area where national and local policy seek to restrict development to that essential to agriculture or forestry.  
The character of the area is open pasture land with the nearest part of the village being in the order of 90 metres to the north east of the property.
2.3
Relevant Planning History
When planning permission was granted for the house, it was as an exception to policy because the dwelling was justified as necessary to accommodate a person who demonstrated an agricultural need for the dwelling.  The planning permission was not just for a dwelling, but included new farm buildings in the form of a livestock building and feed and machinery store.  To date, these additional buildings have not been erected.
2.4
Appraisal

New dwellings in the open countryside require specific justification.  Where such dwellings are considered necessary for the purposes of agriculture, it is normal to control their occupation by way of an agricultural occupancy condition, as was the case with this property.  A continued breach of such a condition for a period of 10 years would result in the breach becoming lawful and the dwelling no longer being restricted to accommodate agricultural workers.
In this case there are two separate issues to consider:

1 Do any of the occupiers of the property qualify as solely or mainly working, or last working, in the locality in agriculture or in forestry?

2 Do the persons living with any such qualifying person satisfy the description of resident dependants?
In response to the first question, the property owner argues that he meets the qualifying criteria for occupation of the dwelling.  Officers have considered the information provided in support of his claim and progress with the construction of the farm buildings, and do not accept that he meets the qualifying criteria.  He has confirmed that no other resident of the property is employed in agriculture; 
In response to the second question, the property owner considers that, by virtue of the domestic financial arrangements in relation to the ownership and provision of the house, the other occupants must be dependant on him.  Officers consider that this should not be seen as a determining factor and the income of resident adults, however modest, should be taken into consideration as an indicator of dependence for day to day living.
Although it has been stated that the property owner has suffered from poor health between mid 2007 and late 2009, there had been very little turnover for the farming enterprise since March 2003 and no work has been undertaken to construct the farm buildings, despite a business plan proposal stating that they would be completed by Summer 2010. 
Officers consider that there is a need for the evidence of the property owner to be tested. The appropriate way to do that is by way of an appeal by the property owner against an enforcement notice.  Accordingly it is recommended that the council proceed to serve an enforcement notice.
2.5 Human Rights Implications

Service of an enforcement notice in this instance is not a breach of the property owner’s human rights. Whilst it does affect his property rights he will have an opportunity to challenge the decision by way of an enforcement notice appeal and that provides adequate safeguards in accordance with the Human Rights Act 1998 incorporating the European Human Rights Convention.
2.6 Expediency

Planning enforcement action is a discretionary power which may be exercised where it appears that there has been a breach of planning control which affects public amenity or otherwise affects land or buildings meriting protection in the public interest.  In this case it is considered expedient to take enforcement action because a failure to comply with the occupancy condition over a sustained period would render the condition unenforceable which would be tantamount to permitting unjustified housing development in the open countryside.
3.
CONSULTATION AND CUSTOMER IMPACT
It is considered that the breach of planning control is harmful as it could result in the occupation of the dwelling in a manner that is not related to agriculture.
4.
POLICY IMPLICATIONS
National policy (PPG18: Enforcing Planning Control) gives advice on how local planning authorities should determine whether or not it is expedient to take enforcement action in respect of a breach of planning control as well as on the use of the various forms of action available.
North Northamptonshire Core Spatial Strategy – Policies 9 and 13
Local Plan – Saved Policy 7
In this instance service of an enforcement notice is justified by these policies

5.
USE OF RESOURCES
The issue and service of statutory notices is not overly onerous.  It is possible that an appeal may have to be defended against any notice served which could involve a public inquiry and possibly a claim for costs.  If the notice were not complied with there would be a cost implication in bringing about prosecution proceedings although an application for costs can be made to Magistrate’s Court at the conclusion of a successful prosecution.
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1.	PURPOSE OF REPORT





	To seek authorisation to take Enforcement Action in respect of an alleged failure to comply with condition 4 of KE/02/0491 (agricultural occupancy) in respect of the development of a new farmhouse.





6.	RECOMMENDATION





That the Head of Development Services be authorised to take Enforcement Action as may be necessary in respect of the non-compliance with condition 4 of planning permission reference KE/02/0491.








