Legal Update
For planning committee 21 December 2010

Agenda items 5.2 and 5.3
Since the reports were written for items 2 and 3 on the agenda a decision of the High Court was handed down on 16th December confirming the advice given in them relating to the government decision to abolish regional special strategies.

By way of background in judicial review proceedings brought by Cala Homes the court decided on 10 November 2010 that the decision to abolish Regional Spatial Strategies was illegal. Accordingly they remain part of the policy framework governing the manner in which both these decisions must be decided. Following that decision on the same day the government’s chief planner wrote to all local planning authorities advising that it considered that the government’s intention to abolish the RSS by legislation was a material planning consideration.
The effect of that statement was stayed by interim relief in further judicial review proceedings brought by Cala Homes. That was set aside in the judgement handed down last week. Nevertheless it is possible when a final decision in the second proceedings is reached at the end of January that the statement by the government on 10 November 2010 will be found illegal
The current position is therefore as follows:

1. The Regional Spatial Strategy remains valid and is a part of the policy framework. The decision tonight must follow it unless material considerations indicate otherwise

2. The court has not yet decided whether the government’s intention to abolish them is a material planning consideration. The law is therefore uncertain until the final decision at the end of January

3. However the court has made clear that it is for planning authorities to decide what weight to give to a consideration even if it is material. The advice of officers remains that even if the intention to abolish the RSS is material it is of no weight in the context of these applications for the reasons set out in the reports. 
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