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2. BACKGROUND
2.1 Members agreed at the meeting of the Executive Committee on 16 September 2009 to invite proposals for the redevelopment of the former Lawrence’s site for a supermarket.   Members are asked to remind themselves of the content of the report prior to the meeting (copies of the report will be available at the meeting.) 
2.2 The purpose of this report is not to re-run the debate about the use of the site, it is to re-appraise members of the position in relation to the restrictive covenant that exists on the site and the statutory powers that are available to the Council to allow the covenant to be overridden and development to proceed.  

2.3 The full background to the site and the previous decision of the Executive can be found by reference to the Executive report of 16 September 2009. 

3. DETAILS
Restrictive Covenant

3.1 Members will be aware that there is a restrictive covenant on the Lawrence Site. The covenant was imposed by Central Midlands Estates Ltd when the former Lawrence Factory and Desborough Motors site were purchased by the Council in March 2005. At the time of the purchase, the Council successfully accessed fit for market external funding to finance the purchase of the site - this resulted in the purchase taking place over a very short time period to enable access to the funding stream. 
3.2 Consequently, the purchase could only take place if a restrictive covenant was placed on the site. Although this is not ideal from the Council’s perspective, it did allow the purchase to take place and if the former factory site could have been developed in such a way that the covenant wasn’t breached then this would have been the preferred outcome. The report to the Executive on the 16 September 2009 outlines the considerable amount of effort, work and actions that took place subsequent to the purchase, and marketing of the land. The conclusion reached was that it was financially unviable to redevelop the site in the manner originally intended (which would not breach the covenant). The covenant is enforceable by Central Midlands Estates LTD, which is the property arm of the Midland Co-op
3.3 The covenant currently prevents the development of the site as a supermarket because the covenant prohibits the land being used for the sale of goods usually sold by a supermarket including, alcohol, household or garden electrical items, groceries, fruit and vegetables and, frozen foods.
3.4 In order for the site to be available for re-development (in line with the previous resolution of the Committee), the situation with regard to the covenant must be resolved.
3.5 The Council has explored the options available to it to remove the covenant. The options have previously been reported to this committee. In short the two options available to the Council are;
a. To negotiate the removal of the covenant with Central Midlands Estates Ltd, or

b. To use  statutory powers under S237 of the Town and Country Planning Act 1990 (following the appropriation of the site for planning purposes)

3.6 The Council has commissioned and received external legal advice on this issue, the advice has confirmed that the above two options are currently the only options available to the Council to remove the covenant. 
Appropriation of Land for planning purposes
3.7 The Council has the power to acquire and hold property for various statutory purposes to perform its functions. In order to use land for a purpose other than the one for which it was acquired the land must be “appropriated” for a different use. Appropriation is a statutory process which allows the council to transfer property within its ownership from one use to another.
3.8 Section 122 of the Local Government Act 1972 enables the Council to appropriate land for any statutory purpose for which it is authorised to acquire land.  The Lawrence Site was purchased for the purpose of regeneration of the site through a mixed use development. The nature of the development has now changed as outlined in the report to the Executive of 16 September 2009. The Council must, therefore, determine that the land is no longer needed for the original purpose for which it was acquired and appropriate it for planning purposes.
3.9 Appropriation of the land for planning purposes requires the Council to consider the following factors:
a) that the appropriation will facilitate the carrying out of development, re-development or improvement on or in relation to the land or is required for a purpose which it is necessary to achieve in the interests of the proper planning of an area in which the land is situated;
b) it will contribute to the promotion of the economic, social and/or environmental  well being of the area
c) the provisions of the development plan, whether planning permission is in force and any other considerations that would be material to the determination of a planning application for development of the land.
d) That the land is no longer required for the original purpose for which it was acquired.
Section 237 Town and Country Planning Act 1990

3.10 Following a resolution to appropriate the land, it will be held by the Council under the provisions of Part 9 of the Town and Country Planning Act 1990.
3.11 The appropriation of the land for planning purposes allows the Council to benefit from the provisions of S237 of the Town and Country Planning Act 1990. The purpose of Section 237 is to allow development to proceed in accordance with a planning permission where the development would interfere with third party rights. These rights include restrictive covenants such as that affecting the Lawrence site. Without the benefit of S237 whoever has the benefit of the covenant would be entitled to an injunction to prevent the development taking place. The mechanism under S237 allows the covenant to be overridden by the Council or any party purchasing the land from us and undertaking the development.  
3.12 Those affected by the exercise of the powers in S237 are entitled to compensation for the interference with their rights. Compensation is calculated in a similar way to that for Compulsory purchase. The level of compensation is currently being assessed and liability for payment will be subject to agreement between the Council and the purchaser.
Relevant Considerations

3.13 Counsel has advised that before the land is appropriated for planning purposes similar considerations to those applied when making a compulsory planning order should be followed. The purpose of the appropriation is to allow the use of S237 to override the restrictive covenant so care must be taken to ensure that proper regard has been given to the rights of the affected party. The relevant considerations have been outlined in section 3.9 above. The considerations regarding the promotion of economic, social and/or environmental well being and the change of use considerations have been met as evidenced in the report to the Executive of 16 September 2009. 
3.14 The use for which the land is being appropriated must also be consistent with the development plan, and any planning permission that is in force to show this is consistent and not conflicting with policy, procedure, and practice of the Council’s planning process. It is, therefore, advised that any actual appropriation of the land does not take place until there is a relevant planning permission in existence for the site and the developer has confirmed that they are in a position to proceed to develop. 
3.15 The sale of the site, for development as a supermarket, is at an advanced stage. The sale will be  completed  following planning permission being granted (please note - the planning process is a completely separate legal process, the conditional sale of any council owned asset does not prejudice the formal planning process or system, or pre-judge any outcome). To enable the sale process to run smoothly (whilst minimising any risks to the Council), it is recommended that the Executive agree in principal to appropriate the land subject to planning permission being granted and the satisfactory conclusion of other matters relating to sale of the land. 
3.16 Delaying the appropriation until planning permission and other negotiations are concluded also protects the Councils position should the proposal for a supermarket on site not be successful. Appropriating the site prior to the granting of planning permission may have the effect of limiting the Council’s options to deal with the land in future.
3.17 If the Executive agree in principle to appropriate the land (as detailed above), this of course is not mutually exclusive of trying to negotiate a settlement with the holder of the covenant to release it. As agreed at the previous meeting, efforts will continue to try and reach a negotiated settlement. If it is not possible to reach such a settlement, then the appropriation of the land will be necessary to enable development to commence.

3.18 Although in theory there is no limit to the number of times the land can be appropriated, it is advised that the appropriation should only be undertaken following the granting of planning permission and any other conditions have been resolved.
4.
LEGAL IMPLICATIONS
4.1 As detailed in the report.

5.
POLICY IMPLICATIONS
5.1
The use of S122 of the Local Government Act 1972 and the provisions of S237 or the negotiated removal of the covenant will allow the resolution of the Executive Committee on 16 September 2009 to be fully implemented.
6.
USE OF RESOURCES
6.1
It is anticipated that the cost of removing the covenant will be met from the gross capital receipt for the site.
7.
CONCLUSIONS
7.1 The preferred method to remove the covenant from the site is to have a negotiated agreement with the holders of the covenant.

7.2 If the above cannot be secured, the Executive is asked to agree in principle to appropriate the land for planning purposes in accordance with statutory provisions. The appropriation will take place after the granting of any planning permission but before completion of the sale of the site. This will automatically allow the covenant to be overridden under of s237 of the Town and Country Planning Act 1990 and allow development to proceed.

7.3 That a further report be brought to the Executive following the grant of planning permission to formally resolve to appropriate the land and to consider the compensation that may arise as a result of the use of the powers under S237 Town and Country Planning Act 1990.  
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PURPOSE OF REPORT


To advise members of the statutory powers available to the Council to facilitate development of the former Lawrence’s Factory site in Desborough, in line with the Executive Committee resolution of 16 September 2009.





RECOMMENDATION





(i)	the Executive being satisfied that the appropriation of the land for planning purposes will facilitate the redevelopment of the land and will improve the social, economic and/or environmental wellbeing of the area, agrees in principle to appropriate the land known as the former Lawrence’s site, Desborough for planning purposes pursuant to Section 122 of the Local Government Act 1972 subject to:





The granting of planning permission for the development of a supermarket on the former Lawrence’s site: and 


The satisfactory conclusion of contractual issues relating to the sale of the land





(ii)	that the Head of Democratic and Legal Services be authorised to take all reasonable steps to secure removal of the covenant by agreement.

















