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2.    Information - Background

2.1. Section 106 agreements are entered into between the Council as the local planning authority and a developer, and their legal purpose is to mitigate the effects of a development on the local area. 
2.2. Whilst S106 agreements have been around for a long time, their usage has increased over time. Typically, they are used to secure contributions from a developer towards 

· affordable housing 

· education

· highways and public transport 

· leisure, play, community  and sports facilities 

although other issues can be  the subject of an agreement. 

2.3. Generally speaking, contributions are sought for capital projects, not for revenue funding, with the exception of some pump priming (e.g. community development worker costs over a period of years to help a new community establish itself – most notable locally at Mawsley). A developing trend has also been to include contributions towards the revenue cost of monitoring the implementation of S106 agreements. 

2.4. As awareness of S106 agreements has grown within the public sector,  more non local authority public agencies have been seeking contributions towards their activities – particularly the  police and health sectors.  Where infrastructure improvements can be physically provided by the developer i.e. a junction improvement on land owned by the developer, it will be more appropriate to secure works by way of condition. Financial contributions cannot however be secured by conditions and S106 agreements are therefore essential in many circumstances.

3.  Types of development which a S106 would typically apply to 

The requirement for developer contributions is triggered by various thresholds set out within planning policy and guidance.  Generally however, a major planning application (10 or more dwellings or other development involving more than 1000sq.m of floor space) will attract a requirement for contributions.

4.  The law on when a S106 Agreement is appropriate

4.1. Section 106 of the Town and Country Planning Act 1990 facilitates the ability for the Local Planning Authority to secure developer obligations within the planning system.  Circular 05/05 provides government guidance on the use of planning obligations and suggests that S106 agreement should only be utilised where the following tests are met.  A planning obligation must be:

(i) relevant to planning;

(ii) necessary to make the proposed development acceptable in planning terms;
iii) directly related to the proposed development;

(iv) fairly and reasonably related in scale and kind to the proposed development; and

(v) reasonable in all other respects.
4.2. New regulations issued as part of the introduction of the Community infrastructure Levy (CIL) by the last government effectively abolish tests (i) and (v), but the new government has said that it will review the CIL rules. 
5. Securing S106 agreements 

5.1. The process of establishing an “ask” from any particular development is often an iterative one, but which starts with a reliance on existing policy.  Planning Officers will establish the requirements from partner agencies as well as from internal service units and enter into negotiation with the developer. In conducting any negotiation, it is obviously better to have a formally adopted  policy in place on which the authority can rely. 

5.2. The County Council have developed formulae for calculating the appropriate contributions each development should be asked for in relation to primary and secondary school education and highways and public transport. The Borough Council has not developed formulae for any of its services. 

5.3. On major applications (such as east Kettering) the Council has employed additional legal and negotiating external assistance in negotiations.

5.4. Once heads of terms for a development agreement has been reached, the approval of the Borough Council’s Planning committee is sought for the application in question. Any application which attracts a S106 agreement needs to be put to Planning Committee and cannot be delegated to officers. The agreement subsequently reached is accordingly an agreement between the Borough Council and the developer, even if some of the sums being collected through an agreement are for onwards transmission to a third party, such as the County Council, health authority or police. 

6.  Collecting and monitoring the spending of monies raised under a S106 Agreement 

6.1.  A S106 agreement may require the developer to do one of two things 

1. build or provide the facility themselves as part of the development of their planning consent. 

2. pay over a sum of money so that the appropriate public authority can provide the facility. In this instance, all the contributions  may be provided to the Borough Council, who will then transfer on the appropriate sums to other partner agencies, or the agreement may require the developer to make a series of payments direct to the authority concerned.  Most instances follow the latter.
6.2.  Monitoring arrangements 

In order to ensure that payments are made on time, and contributions are actually used,  the Borough Council maintains a spreadsheet of all S106 agreements completed, along with details of the relevant contributions and trigger points for payment.  When the Borough Council becomes aware that a trigger point has been reached, through site surveys or officer knowledge, an invoice will be raised to the developer and the payments pursued.  The Finance team maintain a record of all monies received along with details of payments to other authorities or expenditure from carrying out works.

Where money is due to be paid to the County Council and other agencies, the Borough Council will seek details of the intended expenditure from the relevant authority to ensure that the works comply with the terms of the legal agreement.  The money is subsequently paid to the relevant organisation. 
6.3. Making sure money is used 

6.3.1. Most S106 applications expire after a certain amount of time. It is important therefore to ensure that either contributions are secured in time or spent within the time specified, because otherwise the money would have to be repaid. In the last five years, the Borough Council has not had to make any repayments or surrender any future contributions, although there have been some instances where an extension of time has been sought from the developer.  

6.3.2. The Council’s Corporate Asset Management Team is an officer group responsible for monitoring and managing its capital programmes and has an oversight of the delivery of projects funded by S106 agreements.  

6.3.3. There are other delivery and oversight  mechanisms in place, for example, where there are joint projects:- 

· there is an Kettering Town centre transport group, involving NCC, MGWSP, KBC, NDC and others,  ensuring that monies raised for transportation and highway works in the town centre are progressed and allocated. 

· in relation to Mawsley, there was a delivery group reporting to then Liaison Group on the delivery of infrastructure of the new village. 
6.3.4. There are times when some agreements cannot be delivered on time, or at all,  because it has not proved practically possible to do so, usually because a third party is involved who could not be bound in  by a Section 106 Agreement. An example is the requirement on the Grange in Desborough.  The S106 required the developer to use reasonable endeavours to secure a pedestrian bridge over the railway line.   Despite extensive discussions this has yet to come to fruition as the developer has been unable to date to reach an agreement with Railtrack. 
6.3.5. Where money is paid directly to other organisations such as the County Council, the other authority must be party to the agreement.  As such, the organisation is bound by the terms of the agreement and the Borough Council has no ongoing responsibilities for the money.  It may of course be desirable for KBC to ensure that infrastructure improvements are delivered through ongoing dialogue with other authorities.

6.4.  The County Council’s Systems 

6.4.1. The agency with whom we have the closest relationship in terms of passing on S106 monies is the County Council. In 2009, they carried out an internal member level scrutiny of their processes and implemented steps to improve them. The attached flow chart shows what happens within NCC. NCC now have a corporate team responsible for managing and monitoring the spend of all S106 contributions, which reports annually to their management team and cabinet, and which works closely with the teams responsible for spending the money, principally in highways and education. 

6.4.2. The County Council have not had to return any contributions that went unspent in this area in the last five years. Nevertheless, fully utilising S106 contributions in time can often be a challenge, particularly since many S106 contributions are only part payment for a specific facility or project and rely on NCC finding the match funding in time.   
Overleaf -- Annex A:-  Description of NCC Processes for handling S106 Contributions
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1.	PURPOSE OF REPORT





	To outline the process by which S106 monies are secured, banked and used.
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Planning





Pre application stage





Developer approaches authority to discuss scheme initial queries considered





Application received by district planners. Highway Authority consulted. Input returned and any conditions requested





Plans/application revised





Works / Contribution required to facilitate development agreed





Permission is granted subject to agreement of section 106














Monitoring Officer raises a cost code with finance for monies relating to section 106 agreement











Development Control Officer completes pro-forma, informing section 106 Monitoring Officer as to the details of expected agreement.





Populating Spreadsheet





Section 106 monitoring officer generates section 106 basic information on spreadsheet





Section 106 monitoring officer checks on progress of agreement





Section 106 monitoring officer receives copy of legal agreement from legal services





Cost code forwarded to Monitoring Officer and input into spreadsheet.





When trigger dates are reached invoice is raised for monies (+ indexation)





Monies received and paid into cost code





Monitoring officer is informed of receipt of monies





Monitoring spreadsheet is populated with data from the agreement





Agreement is copied and filed





Spreadsheet is updated








KEY UPDATES





Works order issued in line with section 106 agreement





Progress of works monitored by section 106 monitoring officer & reported through monthly monitoring





District is informed of commencement of works on site





Works are completed on site





Monitoring officer updates spreadsheet and arranges for any re-payment or charge to be issued.





Monies are put into pooled Growth Fund for i.e. Travel centres





Program of works agreed by section 106 board/growth board.





District informed of commencement of works on site





Works completed on site





Spreadsheet updated





Details of completed works put on file





Section 106 file closed





  Delivery of section 106








