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2.
INFORMATION
2.1 A report on current guidance on planning obligations and a draft new circular was presented to Planning Policy Committee on 8 March 2005. Current guidance is contained within Circular 1/97 Planning Obligations. This circular sums up the Governments approach to the importance of negotiating planning obligations in a transparent and fair manner. It states that:

“Planning permission may not be bought or sold. This principle is best served when negotiations are conducted in a way which is seen to be fair, open and reasonable; in this way, and properly used, planning obligations may enhance the quality of development and enable proposals to go ahead which might otherwise be refused.”

2.2
The basic tests set out in Circular 1/97 under which obligations should be assessed are as follows - obligations must be: 

· Necessary

· Relevant to planning

· Directly related to the proposed development

· Fairly and reasonably related in scale and kind to the proposed development

· Reasonable in all other respects

If there is a choice between imposing conditions and entering into a planning obligation it is preferable to impose a planning condition.

2.3 
It should be noted that: -

· Planning obligations once created run with the land

· Planning obligations are registered as a local land charge.

· The planning system must be seen to operate in the public interest and therefore the process of negotiating planning obligations should be conducted as openly, fairly and reasonably as possible.

Non-compliance with the requirements of planning obligations gives rise to the risk of: -

· Intervention by the Secretary of State

· Loss of public confidence and public embarrassment

· Exposure of staff to accusations of unfair decisions

2.4 PLANNING OBLIGATIONS & THE DEVELOPMENT PLAN PROCESS
Development Plans should set out matters that must be addressed in order for development to proceed as this lays the basis for justifying any planning obligations, which may be sought. It helps avoid future uncertainty and provides an opportunity for the local community and the development industry to comment. However, it is not acceptable for the Development Plan to set out precise requirements, which should be directed more appropriately towards individual proposals and the development control process. The plan led system should ensure that links between infrastructure and development are properly investigated.
2.5
The draft Local Development Scheme identifies the production of a Supplementary Planning Document on Developer Contributions – Strategy and Guidance to be prepared jointly by the four North Northamptonshire Authorities but where necessary agreed by individual Councils. On going discussions are being undertaken to define the nature and scope of this document, which at present may take one of the following routes: -

· Be restricted to cross boundary infrastructure issues

· Incorporate cross boundary and local issues

· Adopt a capturing of land value approach (‘roof tariff’)

3 DRAFT NEW CIRCULAR

3.1
A Draft revised Circular on Planning Obligations has been published for consultation which sets out some possible changes to the current negotiated system to be made in advance of potentially more major changes to be brought forward in the next 2-3 years. 

The new Draft Circular is not proposing anything radical but is clarifying some points and proposing the wider use of planning obligations for payment of public sector infrastructure required as a result of the development on a pro rata basis.

The revisions involve: -

· Providing greater clarity on what is acceptable in planning terms i.e. prescribing the nature of development or compensating for loss or damage created by the development or mitigation as a result of the impact of development. The other test remains the same. There is greater clarity that planning consents may be neither bought or sold nor used as a means of securing a betterment levy.

· A section has been introduced to outline the issues surrounding affordable housing, which should be provided within a, Local Development Framework context on or off site. Local Authorities will now be encouraged to prescribe the appropriate mix of housing in developments within their Local Development Frameworks. 

· Clarification is provided on the use of maintenance payments allowing for contributions to maintenance from developers for a limited period where the infrastructure serves only the development or cannot be immediately supported by mainstream public funding.

· Clarification is given that pooled contributions are acceptable but these have to be linked to specific infrastructure and not form a tax. Pooling of funds between Local Authority areas is considered acceptable when linked to specific infrastructure.

· Following the trend of requiring a development plan context i.e. infrastructure required to enable development to comply with policies e.g. affordable houses, the circular recommends the use of Supplementary Planning Documents and standard formulae for charges.

· The identification of planning obligations to deal with all aspects of public infrastructure e.g. health, flood defence, highways, culture and sport.

· The encouragement of the use of standard Heads of Terms and where it will impact on speed and efficiency contributions could be required for S106 officers, legal fees etc.

· A proposed change in the appeal time limit for modification and discharge of planning obligations from 6 to 3 months is suggested.

Good practice guidance is also to be published, date yet to be announced.

4 ‘ROOF TARIFFS’

4.1
Potentially more major reforms to the system may come forward in the next 2-3 years, in response to the Barker review of Housing Land Supply. This recommended the introduction of a Planning Gain Supplement tied to the granting of planning permission and the Government agreed that it was acceptable in principle to fund social housing and other measures out of the uplift in land values associated with the development process. However, the Government does not propose for the time being to set planning obligations on a new statutory basis (using the Planning and Compulsory Purchase Act). In the meantime the proposed amendments to the Circular would permit the cross boundary pooling of contributions over planning authority areas if linked to specific infrastructure.

4.2
In response to this, but using the existing legislative framework, a ’capturing land values’ sub group for North- Northamptonshire has been established under the supervision of the Local Delivery Vehicle (North Northants Together) to take forward proposals established in the MKSM Inter-Regional Board papers. The County Council is leading this and the first meeting was held on 23 February 2005. The group is basically examining the process through which contributions could work by looking at the following: -

· Developer contributions being secured from each authority and a strategic element pledged to the designated member of the LDV.

· A contractual arrangement with the LDV and responsible government department being set up to secure delivery

· A rolling fund being available to make payments to the procurer of infrastructure where these were needed in advance of developer contributions becoming available.

· Developers being assured that the strategic contributions made would be recognised by the ODPM/Treasury as legitimate commitments in any future application of Planning Gain Supplement.

5. EXISTING COUNCIL PROCEDURES

5.1 
Existing Adopted Local Plan policy identifies key policy areas in which Planning Obligations may be sought but the decision process relating to Planning Obligations is through the Development Control system. Existing Council procedure are being amended to reflect the new guidance once it is confirmed and to provide greater efficiency in the monitoring of Planning Obligations.

6. POLICY IMPLICATIONS

6.1 
The Council must comply with the provisions contained within any new Circular        on planning obligations, however, it is not considered that the proposed new Circular would conflict with existing Council planning policies.

6.2 
The sub group will explore the policy, financial, legal and practical implications of the MKSM Interregional board proposals.

7. FINANCIAL IMPLICATIONS

7.1 
A proactive approach to the management of Planning Obligations will result in further staff resources being required, however, there should be a financial benefit in the form of increased revenue for essential infrastructure and timely delivery of services. Active monitoring should identify any benefit for the community. The financial implications of the approach proposed by the MKSM interregional Board would require further investigation.

8. CONCLUSIONS

8.1
It is concluded that: -

· The Draft Circular does not make any radical changes to the existing system in relation to Planning Obligations. It does however provide welcome clarification on a number of matters as well as giving a clear context for the provision of affordable housing, cross boundary infrastructure issues and the prescriptive nature of the planning policy context. 

· The Capturing Land Values sub group will investigate and identify any merits of any change in approach, which would be the subject of further reports to the Executive.
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1.	PURPOSE OF REPORT





To update Members on the report to Planning Policy Committee on Draft Revised Circular on Planning Obligations and to seek Member support for furthering of joint working on the Capturing Land Values initiative for North Northamptonshire.





9.	RECOMMENDATION





The Policy and Enabling Manager (Planning) recommends that the report be noted along with the recommendation of Planning Policy Committee and:-





The Committee confirm that no observations be submitted with regard to the Draft Circular on Planning Obligations;


Identification and prioritisation of local infrastructure requirements be pursued at an early stage of the Development Plan process.


That Kettering Borough Council supports further early exploration of the proposal for capturing land values as an alternative initiative.















