BOROUGH OF KETTERING

	 Committee
	Full Planning Committee - 21/04/2016
	Item No: 5.3

	Report Originator
	Gavin Ferries
	Application No:

KET/2015/0967

	Wards Affected
	Queen Eleanor and Buccleuch
	

	Location
	Hanwood Park,  Barton Road, Warkton Lane & Cranford Road (land off),  Barton Seagrave

	Proposal
	s.73 Application: Variation of Condition 18 of KET/2013/0695 in respect of Code levels for Sustainable Homes in relation to parcels R1 to R6; R15 to R18; R20 to R22; R24 to R25; R27 to R42; DC 1 to 3 and LC 1 and 2 to remove the code level requirements

	Applicant
	Mr A Wordie On Behalf Of Hanwood Park LLP,


1.
PURPOSE OF REPORT

· To describe the above proposals

· To identify and report on the issues arising from it

· To state a recommendation on the application

2.
RECOMMENDATION

THE DEVELOPMENT CONTROL MANAGER RECOMMENDS that this application not accept the removal of conditions 18, but approve the variations of conditions 4, 18, 19, 21, 22 and 23, plus a new condition 55 and issue a new planning permission for the following reason(s):-
Conditions to be sent under separate cover.
Officers Report for KET/2015/0967

This application is reported for Committee decision because the proposal is a contentious application which, in the opinion of the Head of Development Services, is a matter for the decision of the Committee.

3.0
Information


Relevant Planning History

KET/2016/0029 Variation of Condition 18 (code for sustainable homes) and associated conditions 4, 21, 22 & 23 of KET/2014/0357 for parcels R8, R11, R12, R13 & R14 Pending (Hallam)

KET/2015/0894 Variation of Condition 18 (code for sustainable homes), 19 (Lifetime Homes), 44ii (access highway works) and 46i & 46ii (offsite highway works) of KET/2013/0695 for parcels R23 & R26 Pending (Persimmon)

KET/2015/0689 Variation of Condition 18 (code for sustainable homes) for R23 & R26 to remove the code requirement withdrawn
KET/2014/0357 Variation of Condition 18 (code for sustainable homes), 19 (Lifetime Homes), 22 (Interim design stage certificate), 42 (access to A14) and removal of condition 45 (Deeble Road/Windmill Avenue junction works) of KET/2013/0514 in relation to parcels R7, R9 and R10 approved 8/01/2015 (David Wilson/Barratts) 

KET/2013/0836 Hedgerow Removal within Parcel DC2. Approved 23/01/2014.

KET/2013/0792 Approval of Reserved Matters: 547 metres of road access to Parcels R22, R23, R24, R25, R26 and E3 (of the East Kettering development) with associated drainage and landscaping (off Access F) Approved 20/02/2014.
KET/2013/0781Approval of Reserved Matters: Surface water attenuation pond, drainage channels and associated works, with details of Great Crested Newt translocation area. Approved 03/03/2014.

KET/2013/0780 Reserved Matters for 580m of road from Access E to Parcels R19, R20 and DC2 in relation to outline KET/2008/0274 Approved 02/02/2014.

KET/2013/0695 - Variation/Removal of Conditions (Tranche 2) in relation to outline KET/2008/0274. Approved 13/10/2014 ~ implemented permission as a result of school being constructed on site.

KET/2013/0514 Variation/Removal of Conditions (Tranche 1) in relation to outline KET/2008/0274 Approved 30/05/2014.

KET/2013/0314 Full Application for Parcel R19 for 153 dwellings. Demolition of vacant dwelling and substation. Replacement substation. Provision of access roads, roundabout, public open space, landscaping, foul pumping station, drainage works and other enabling works Approved 29/10/2015.

KET/2013/0232 Reserved Matters (all details) for Parcels R23 and R26 for 308 dwellings in relation to outline KET/2008/0274 S106 Pending.
KET/2013/0214 Extension of time for KET/2008/0274 Pending.
KET/2013/0213 - Reserved Matters (all details) for Parcels R7, R9 and R10 for 325 dwellings in relation to outline KET/2008/0274 Approved 08/01/2015.

KET/2013/0212 Extension of time for KET/2007/0694 Pending.
KET/2008/0274 - Outline for 5,500 dwellings and related development. Approved 01/04/2010.

KET/2007/0694 Outline for 5,500 dwellings and related development  Approved 01/04/2010.

Conditions

AOC/0694/0701 - Condition 91 (Archaeology) - Approved.

AOC/0694/0702 - Condition 58 (Green Infrastructure) - Approved.

AOC/0694/0703 - Condition 39 (Low Zero Carbon) - Approved.

AOC/0694/0704 - Condition 43 (Open Space) - Approved.

AOC/0694/0705 - Condition 28 (Retail Strategy) - Approved.

AOC/0694/0706 - Condition 73a (Traffic Impact Assessment for Junction 10/10a) Approved.

AOC/0694/0707 - Condition 40 (Waste Audit) - Approved.

AOC/0694/0708 - Condition 41 (Waste Management Facility) - Approved.

AOC/0694/0709 - Condition 63 (Water Efficiency) - Approved.

AOC/0694/0710 - Condition 7 (Design Code) - Approved.

AOC/0694/0711 - Condition 84 (Walking and Cycling Audit) - Approved.

AOC/0694/0712 - Condition 85 (Weekley/Warkton Avenue Traffic Impact

Assessment) - Approved.

AOC/0694/0713 - Condition 86 (Elizabeth Road Traffic Impact Assessment) Approved.

AOC/0694/0714 - Condition 83 (Access Phasing) - Approved.

AOC/0694/0715 - Condition 65 (Stage Two Flood Risk Assessment) - Approved.

AOC/0514/1301 - Conditions 34 & 36 (Biodiversity) - Pending

AOC/0514/1302 - Condition 6(i) (Stage 2 Flood Risk Assessment) - Approved 29 January 2014.

AOC/0274/0801 - Condition 56 (Reptile Method Statement) - Approved.

AOC/0274/0802 - Condition 60 of KET/2008/0274 and Condition 34 of KET/2013/0514 (Foul Water Drainage Strategy) - Approved

AOC/274/0803 - Condition 75 of KET/2008/0274 and Condition 46(i) of

KET/2013/0514 (Access D - Deeble Road/Warkton Lane) - Approved

AOC/0274/0804 - Condition 75 of KET/2013/0274 and Condition 46(ii) of

KET/2013/0514 (Access E - Warkton Lane/Barton Road junction) – Approved 

AOC/0274/0805 - Approval of Conditions 75 (iii) of KET/2008/0274 and Condition 46 (iii) of KET/2013/0514. Access F Barton Road South/Adjacent to A14 Junction 10 - Committee Resolution to Approve (4th February 2014).

Site Description

Officer's site inspection was carried out on 24/12/2015.

Hanwood Park (Kettering East) is an area of 328.5 hectares to the east of Kettering and Barton Seagrave. Hanwood Park is positioned adjacent to existing development on the town's eastern edge, bounded by the A14 trunk road to the south and open countryside to the north and east. Aside from the recently constructed Primary School and temporary vehicular access the remainder of site currently comprises of arable farmland, allotments and some woodland. The only existing buildings located within the site are those at Poplars Farm within the northern part of the site.

Proposed Development

It is proposed to vary Condition 18 of outline planning permission KET/2013/0695 which required all dwellings on the Hanwood Park site to be built to Code for Sustainable Homes Level 6 after January 1st 2016 and amend the corresponding conditions of 4 (reserved matter details), 21(design stage certificate), 22(interim certificate) & 23(completion certificate) accordingly. Condition 18 is currently worded as:

Those dwellings completed on the development during the period 1 January 2013 to 31 December 2015 shall achieve Level 4 of the Code for Sustainable Homes (CSH) as a minimum and those dwellings completed from 1 January 2016 onwards shall meet CSH Level 6 (or the equivalent standard which may replace CSH and is to be the assessment in force when the residential units concerned are registered for assessment purposes). 

The amendment sought as part of this application is primarily the section in bold as the amendments to the requirements for R23, R26, R7, R9 &R10 are as a result of other applications including those which are currently still being considered. The applicant wishes to amend the condition in its entirety to read: 

For Parcels R23 and R26 (as shown on the approved Strategic Masterplan) all dwellings shall meet the equivalent to Code Level 4 of the Code for Sustainable Homes and shall meet the following minimum technical standards beyond the requirements of Building Regulations Part L for Energy and Part G for water efficiency in accordance with the approved strategy 'Energy Statement Version 4 dated October 2015 (App. No. KET/2015/0689) with:

i) A minimum reduction in Dwelling Emissions Rate (DER) of 19% against Target Emissions Rate as determined by SAP 2012 in compliance with Part L2A 2013 (equivalent to a minimum 25% reduction under the Building Regulations, 2010);

ii) An Internal Water Consumption of no more than 105 Iitres/person/day as determined by the water efficiency calculator in line with Approved Document Part G methodology;

iii) Prior to construction, details of the specifications and locations of the solar PV panels to be installed (on Parcels R23 and R26) and the final expected generation contribution, shall be submitted to and approved in writing by the Local Planning Authority.

For Parcels R7, R9 and R10 (as shown on the approved Strategic Masterplan), all dwellings shall be completed in accordance with the Sustainability Report (Issue 03 dated 31 January 2014) submitted on 31 January 2014 and approved as part of the Reserved Matters Approval for those Parcels.

All other dwellings on Parcels R8, R11, R12, R13, R14 and R19 of the development completed during the period 1 January 2013 and 31 December 2015 shall achieve Level 4 of the Code for Sustainable Homes (CSH) as a minimum and those dwellings completed on these Parcels from 1 January 2016 onwards shall meet CSH Level 6 (or a standard to be submitted to and approved in writing by the Local Planning Authority before the development of those Parcels is first commenced.

There are no Code for Sustainable Homes (CSH) requirements for dwellings (or residential development) on Parcels R1, R2, R3, R4, R5, R6, R15, R16, R17, R18, R20, R21, R22, R24, R25, R27, R28, R29, R30, R31, R32, R33, R34, R35, R36, R37, R38, R39, R40, R41, R42, DC1, DC2, DC3, LC1 and LC2 (as shown on the approved Strategic Masterplan and identified on the Parcels Plan attached to this permission).

It is considered that the proposed wording would fail to satisfy the six 'tests' for planning condition, as fails to be a reasonable, precise and/or enforceable condition which will be explained in greater detail later in this report.

Any Constraints Affecting the Site

Nene Valley NIA Boundary

Public Footpaths GF008, GF009, GF010, GF011, GF019, UA011 and VD011

Public Bridleways VD036, GF005, GF006, GF007 and V0008

Environmental Impact Assessment

The original outline planning applications (KET/2007/0694 and KET/2008/0274) were EIA development and a screening opinion was carried out for these applications. It was concluded that the original Environmental Statement (ES) dated July 2007 and as amended in Aug 2008 and Jan 2009 accompanying KET/2007/0694 and KET/2008/0274 adequately addresses the main environmental effects of the development as a whole. Additional information in relation to the Environmental Statement is potentially necessary and this is considered in more detail within the report.  

4.0 
Consultation and Customer Impact
Cranford Parish Council: Strongly object as this is contrary to the aims and objective of the Core Spatial Strategy. It will remove a level of sustainability from the development.

North Northants Badger Group: No comments.

Corby Borough Council: No comments.

East Northamptonshire District Council: No objection.

Network Rail: No comments

Sport England: No comments

Historic England: No comments.

Northamptonshire Police: No comments.

Natural England: No comments.

Highways England: No objection.

National Grid: No comments.

Lead Local Flood Authority: No objection.

Environmental Health: No comments.

Environment Agency: The removal of the code level requirements in relation to water usage without replacing it with appropriate equivalent requirement would be unsatisfactory. Standard of not more than 110 Iitres per person per day should be required.

Northamptonshire Garden Trust: No objection

Neighbours: No comments received.

5.0
Planning Policy

National Planning Policy Framework

Paragraph 17: Core planning principles

Policy 1 Building a strong, competitive economy

Policy 6 Delivering a wide choice of high quality homes

Policy 7 Requiring good design

Policy 10 Meeting the challenge of climate change, flooding and coastal change 

Development Plan Policies

North Northamptonshire Core Spatial Strategy

Policy 1: Strengthening the Network of Settlements

Policy 5: Green Infrastructure

Policy 6: Infrastructure Delivery and Developer Contributions

Policy 7: Delivering Housing

Policy 9: Distribution &Location of Development

Policy 11: Distribution of Jobs

Policy 13. General Sustainable Development Principles

Policy 14: Energy Efficiency and Sustainable Construction

Policy 15: Sustainable Housing Provision

Policy 16: Sustainable Urban Extensions

North Northamptonshire Joint Core Spatial Strategy 2011·2031 (emerging)

Policy 1: Presumption in favour of Sustainable Development

Policy 5: Water Environment, Resources & Flood Risk Management

Policy 8: North Northamptonshire Place Shaping Principles

Policy 9: Sustainable Buildings and Allowable Solutions

Policy 10: Provision of Infrastructure

Policy 11: The Network of Urban and Rural Areas

Policy 15: Well Connected Towns, Villages &Neighbourhoods

Policy 22: Delivering Economic Prosperity

Policy 23: Distribution of New Jobs

Policy 29: Distribution of New Homes

Policy 30: Housing Mix and Tenure

Relevant documents

Ministerial Statement of 25 March 2015 (Secretary of State for Communities and Local Government)

Deregulation Act 2015

Planning and Energy Act 2008

Building Act 1984 (as amended)

Building Regulations 2010 (as amended)

Low or Zero Carbon Feasibility Study

6.0 
Financial/Resource Implications
There is a risk of an appeal being made which could involve resources being required to defend any decision. 

7.0
Planning Considerations


The key issues for consideration in this application are:

1. Principle of development

2. The Low or Zero Carbon Feasibility Study 2012

3. Technical standards

4. Removal of condition

5. Variation of conditions

6. Conclusion

1. Principle of development

This application is made pursuant to Section 73 of the Town and Country Planning Act 1990 (as amended) which allows applications to be made for permission without complying with conditions previously imposed on a planning permission. An application made under S.73 (such as this one) results in a new permission (if approved) and the local planning authority can decide to; 

· grant a new permission unconditionally; 

· grant a permission subject to different/new conditions; or

· determine that the permission should be granted subject to the same conditions as the original permission. 

The expiry date for any new permission remains as per the original permission and so time limits cannot be extended under a Section 73 application.

In this particular case this proposal seeks to remove the requirements of Condition 18 from outline planning permission KETl2013/0695 from a specific number of parcels on the previously approved East Kettering development. Condition 18 relates to the Code for Sustainable Homes and is worded as follows:

Those dwellings completed on the development during the period 1 January 2013 to 31 December 2015 shall achieve Level 4 of the Code for Sustainable Homes (CSH) as a minimum and those dwellings completed from 1 January 2016 onwards shall meet CSH Level 6 (or the equivalent standard which may replace CSH and is to be the assessment in force when the residential units concerned are registered for assessment purposes).

The applicant is proposing to reword the condition to:

For Parcels R23 and R26 (as shown on the approved Strategic Masterplan) all dwellings shall meet the equivalent to Code Level 4 of the Code for Sustainable Homes and shall meet the following minimum technical standards beyond the requirements of Building Regulations Part L for Energy and Part G for water efficiency in accordance with the approved strategy 'Energy Statement Version 4 dated October 2015 (App. No. KET/2015/0689) with:

i) 
A minimum reduction in Dwelling Emissions Rate (DER) of 19% against Target Emissions Rate as determined by SAP 2012 in compliance with Part L2A 2013 (equivalent to a minimum 25% reduction under the Building Regulations 2010);

ii) 
An Internal Water Consumption of no more than 105 litres/person/day as determined by the water efficiency calculator in line with Approved Document Part G methodology;

iii) 
Prior to construction details of the specifications and locations of the solar PV panels to be installed (on Parcels R23 and R26) and the final expected generation contribution, shall be submitted to and approved in writing by the Local Planning Authority.

For Parcels R7, R9 and R10 (as shown on the approved Strategic Masterplan), all dwellings shall be completed in accordance with the Sustainability Report (Issue 03 dated 31 January 2014) submitted on 31 January 2014 and approved as part of the Reserved Matters Approval for those Parcels.

All other dwellings on Parcels R8, R11, R12, R13, R14 and R19 of the development completed during the period 1 January 2013 and 31 December 2015 shall achieve Level 4 of the Code for Sustainable Homes (CSH) as a minimum and those dwellings completed on these Parcels from 1 January 2016 onwards shall meet CSH Level 6 (or a standard to be submitted to and approved in writing by the Local Planning Authority before the development of those Parcels is first commenced.

There are no Code for Sustainable Homes (CSH) requirements for dwellings (or residential development) on Parcels R1, R2, R3, R4, R5, R6, R15, R16, R17, R18, R20,R21,R22,R24,R25,R27,R28,R29,R30, R31, R32, R33, R34, R35, R36, R37, R38, R39, R40, R41, R42, DC1, DC2, DC3, LC1 and LC2 (as shown on the approved Strategic Masterplan and identified on the Parcels Plan attached to this permission).

This condition would therefore remove the requirements for developers of the above mentioned plots from delivering any residential development at Code for Sustainable Homes Level 4 or 6 or its equivalent.  

As a result of the Housing Standards Technical Review (HSR) in 2014 it was the Government's intention to incorporate fabric energy efficiency (FEE) and carbon reduction standards into building regulations. This was in anticipation of the incorporation of 'zero Carbon Homes' standards into Building Regulations in 2016.

The HSR brought about the discontinuation of the Code for Sustainable Homes as an enforceable planning standard. The amendments to the Planning and Energy Act 2008 contained within section 43 of the Deregulation Act 2015 will remove the authority of Local Planning departments to set dwelling energy performance standards beyond that of the Building Regulations. Section 43 is not yet in effect and there is no commencement order identifying when it will come into effect.  

The 2016 Building Regulations amendments were expected to seek a minimum on site carbon reduction equal to the energy requirements of Code Level 4 with 'Zero Carbon' the equivalent to Code Level 6 to be achieved through allowable solutions, which allowed for both on and off site measures.

The new Building Regulations came into effect on the 6 April 2016, however the supporting documentation "Approved Document L: Conservation of Fuel and Power" which was due to be published by that date has not yet been published. Therefore it is uncertain as to what the implications of the amended regulations are particularly in respect of any changes in energy efficiency criteria.

The discontinuation of the Code for Sustainable Homes took place with no new assessments being required after October 2015, although assessments which were already registered were expected to be completed and legacy cases could still register. During the interim period until the 2016 regulations came into effect, in order to prevent a degradation in standards a ministerial statement in March 2015 detailed:

"For the specific issue of energy performance, Local Planning Authorities will continue to be able to set and apply policies in their Local Plans which require compliance with energy performance standards that exceed the energy requirements of Building Regulations until commencement of amendments to the Planning and Energy Act 2008 in the Deregulation Bill 2015. This is expected to happen alongside the introduction of zero carbon homes policy in late 2016. The Government has stated that, from then, the energy performance requirements in Building Regulations will be set at a level equivalent to the (outgoing) Code for Sustainable Homes Level 4. Until the amendment is commenced, we would expect Local Planning Authorities to take this statement of the government's intention into account in applying existing policies and not set conditions with requirements above a Code level 4 equivalent. This statement does not modify the National Planning Policy Framework policy allowing the connection of new housing development to low carbon infrastructure such as district heating networks."

The Government announced in July 2015 that it was deferring its Zero Carbon Homes policy and associated 'allowable solutions' that were to have been implemented in 2016. Until this was introduced Local Planning Authorities were, subject to viability, continue to require development to meet energy requirements equivalent to Level 4 of the outgoing Code for Sustainable Homes. This represents a 19% improvement on the 2013 Building Regulations, or a 25% improvement against 2010 Building Regulations.

The relevant regulation within the Deregulation Act has not yet come into force and therefore whilst the 6 April 2016 amendments to the building regulations are in effect, the interim planning position in regards to energy efficiency is still in effect, although it is reasonable to assume that this will not remain the case for long. 

Water efficiency standards within the outgoing Code for Sustainable Homes have been replaced by National Technical Standards which are optional additional requirements within the Building Regulations. The water efficiency standard within the 2013 building regulations is a maximum water use of 125L1person/day.

Where Local Authorities are designated as being in an 'area of water resource stress' a higher Standard of 110Uperson/day (equivalent to the requirements for Code Level 4 105 internal + 5 external) can be set. The setting of this higher criteria is supported by emerging Policy 9: Sustainable Buildings and Allowable Solutions and the calculations methods are detailed within "Approved Document G: Sanitation, hot water safety and water efficiency".

Other areas of the CSH such as sustainable drainage, ecology and waste are now addressed at a site wide level through other mechanisms. Sustainability of materials has not been directly replaced but it is expected this will be addressed through changes to the regulation of the construction supply chain rather than the planning process.

The requirements of Condition 18 of KET/2014/0695 for Code for Sustainable Homes is not proposed to be altered for Parcels R7 - R14, R19, R23 and R26 as part of this application as these are controlled by other developers, such as Hallam Land, Persimmon and Taylor Wimpey. On all other parcels it is proposed to be removed entirely.

Condition 18 currently states that dwellings completed after 1st January 2016 should achieve Code Level 6. Given the removal of the Code, save for legacy cases, this is considered to be an unrealistic target. However, there are no technical reasons as to why this development cannot achieve Code Level 4 equivalent, as they should have been delivering houses at Code Level 4 since January 2013.

For clarification the Supporting Statement which accompanies the application states that by simply submitting an application to vary the outstanding condition it can no longer be considered to be a legacy case.

Legacy cases
 are defined within the government policy for energy efficiency are defined by Government as being:
· those where residential developments are legally contracted to apply a code policy (e.g. affordable housing funded through the National Affordable Housing Programme 2015 to 2018, or earlier programme)

· where planning permission has been granted subject to a condition stipulating discharge of a code level, and developers are not appealing the condition nor seeking to have it removed or varied

It is important to note that the KET/2013/0695 is an implemented permission and it is therefore possible to register for Code assessments, however there is a difference between the ability to register and the ability to require Code via a planning permission. BRE is still certifying Code for Sustainable Homes assessments and will continue to do so until further notice. However, the strict criteria for being a legacy case means that the permission would not fall under these criteria and whether BRE will be able to register Code applications for future/later phases is unclear.

2. The Low or Zero Carbon Feasibility Study 2012

The Supporting Statements refers to The Low or Zero Carbon Feasibility Study 2012. The submitted report refers to Condition 39 of the outline planning permissions (KET/2007/0694 & KET/2008/0274) which required 30% of the energy demand to be met by low and zero carbon technologies and the Study demonstrates how the development will achieve this target.  

The Low or Zero Carbon Feasibility Study was submitted and approved under the approval of details application AOC/0694/0703 on 20/09/2012 and showed that a variety of measures could be utilised within the development to achieve the 30% requirement. As an approved document, the requirement is now for compliance with the approved document which is one of those listed within Condition 6 of KET/2013/0695.

30% of the energy demand being met by low and zero carbon technologies does not mean that the dwellings will necessarily show any reduction in emissions compared to Building Regulations. Code Level 4 would require a 19% reduction in emissions compared to 2013 regulations, and this is something that Local Authorities are asking for on current applications.

An improvement of the fabric efficiency of a dwelling would reduce the energy usage due to the lower energy required to heat the property. The improvements required by Code also contribute to lower energy requirements and running costs due to the higher efficiency of white goods. The demand reduction associated with the Code results in lowering the overall energy requirement and therefore makes achieving 30% of energy demand easier. 

A detailed energy strategy demonstrating how this will be delivered would help in assessing how/whether the energy delivery would contribute to the emissions reduction target. This information would accompany the reserved matters applications as it is difficult to demonstrate technical details without positioning of properties. 

The removal of Code for Sustainable Homes doesn't change the wording of Condition 6 of KET/2013/0695 as Condition 6 refers to the approved documentation against which the development is required to be built against. However since the proposed dwellings are still required to meet the objective of 30% of the energy demand by low and zero carbon technologies, it potentially makes compliance with the Study harder or more expensive to achieve given a higher energy demand. 

3. Technical standards

Technical Standards are national set of criteria which developments can be required to meet through the use of planning controls. There is a range of technical standards which either are optional criteria under the building regulations (Part G Water & Part M accessibility took effect on 1 October 2015) or specific nationally prescribed standards such as the 'Technical Housing Standards – Nationally Described Space Standards' which came into effect on 27 March 2015.

It is considered that in the absence of the Code that those parcels on which development had not started until 31 December 2015 they should be required to achieve as a minimum the equivalent technical standards for energy efficiency and water use whether through optional requirements or exceeding Building Regulations. The applicant should show a commitment to a Dwellings Emission Rate (DER) 25% below the Target Emission Rate (TER) as determined by Part L1A of Building Regulations 2010, or 19% below Building Regulations 2013.

Water usage is not mentioned in either the Supporting Statement or The Low or Zero Carbon Feasibility Study 2012. There is a slight difference between the optional requirement for water usage and the levels in the Code as the Code differentiated between internal and external usage whilst the optional requirement doesn't.

The standard remains in effect and the application should therefore show a commitment to domestic water consumption below 110 Iitres per person per day.

4. Removal of condition - case being made

The proposed Condition 18 (with the proposed amendment as a result of this application in bold) is;

For Parcels R23 and R26 (as shown on the approved Strategic Masterplan) all dwellings shall meet the equivalent to Code Level 4 of the Code for Sustainable Homes and shall meet the following minimum technical standards beyond the requirements of Building Regulations Part L for Energy and Part G for water efficiency in accordance with the approved strategy 'Energy Statement Version 4 dated October 2015 (App. No. KET/2015/0689) with:

i) A minimum reduction in Dwelling Emissions Rate (DER) of 19% against Target Emissions Rate as determined by SAP 2012 in compliance with Part L2A 2013 (equivalent to a minimum 25% reduction under the Building Regulations, 2010);

ii) An Internal Water Consumption of no more than 105 Iitres/person/day as determined by the water efficiency calculator in line with Approved Document Part G methodology;

iii) Prior to construction, details of the specifications and locations of the solar PV panels to be installed (on Parcels R23 and R26) and the final expected generation contribution shall be submitted to and approved in writing by the Local Planning Authority.

For Parcels R7, R9 and R10 (as shown on the approved Strategic Masterplan), all dwellings shall be completed in accordance with the Sustainability Report (Issue 03 dated 31 January 2014) submitted on 31 January 2014 and approved as part of the Reserved Matters Approval for those Parcels.

All other dwellings on Parcels R8, R11, R12, R13, R14 and R19 of the development completed during the period 1 January 2013 and 31 December 2015 shall achieve Level 4 of the Code for Sustainable Homes (CSH) as a minimum and those dwellings completed on these Parcels from 1 January 2016 onwards shall meet CSH Level 6 (or a standard to be submitted to and approved in writing by the Local Planning Authority before the development of those Parcels is first commenced.

There are no Code for Sustainable Homes (CSH) requirements for dwellings (or residential development) on Parcels R1, R2, R3, R4, R5, R6, R15, R16, R17, R18, R20, R21, R22, R24, R25, R27, R28, R29, R30,R31, R32, R33, R34, R35, R36, R37, R38, R39, R40, R41, R42, DC1, DC2, DC3, LC1 and LC2 (as shown on the approved Strategic Masterplan and identified on the Parcels Plan attached to this permission).

It is considered that the wording of the condition does not meet the requirement for precision in particular the last paragraph which seeks to remove the Code requirement from the numerous parcels. This is because whilst the application would remove the requirement for Code assessment it does not remove the requirement for compliance with other condition(s) or building regulation requirements that correspond with elements within the Code.

Paragraph 3 of the condition is partially redundant in that the 1 January 2016 has passed and the s73 planning permission would not have a retrospective effect in the way in which the amended condition has been phrased as the dwellings have not been built. It is also noted that Code 6 was removed by the Ministerial Statement.

The dwellings can still meet the equivalent to Code Level 4 rating, without the Code assessments being in place. As a minimum these parcels should be required to meet the technical standards detailed below:

· Achievement of a Minimum of a 19% improvement in Dwelling Emissions Rate (DER) against a Target Emissions Rate (TER) as determined by part L1A of building regulations 2013*

· Achievement of an water efficiency calculation of no more than 110L/person/day as calculated by the national water efficiency calculation tool.

*If constructing to Building Regulations 2010 is intended the equivalent standard is 25% reduction in DER/TER.

These standards are readily achievable through current building practises and in many cases can be achieved through a fabric first approach. This is also being carried out on another new build development in this area. However, additional low and zero carbon technologies may be required to meet the energy generation requirements of meeting 30% of energy demand required by condition 6 of KET/2013/0695.

It is considered that insufficient technical evidence has been provided to justify the removal of the requirements of the Code for Sustainable Homes from the outline permission. The applicant has not demonstrated through the submission of a financial viability appraisal that the requirements would hinder viability or delivery of the scheme, have not provided evidence that the development would be of the same level of sustainability in the absence of the Code delivery criteria or suggested any alternative for a condition in order to deliver sustainable development.

It is difficult to accept the very limited details that the applicant has provided that the removal of the code would assist viability when housebuilders on site including Persimmon have agreed to a compromise position to achieve an equivalent to Code 4 in some areas or a betterment against the 2013 building regulations. There are also other large housebuilders in the area that are building to the equivalent to Code Level 4. 

The applicant has submitted copies of two decision notices (1 from Canterbury City Council and 1 from the Borough of Poole) where Councils have agreed to the removal of the Code for Sustainable Homes from an approved development. Notwithstanding that neither of these Authorities has the same Planning Policy as Kettering Borough Council, both of the referenced applications were detailed planning applications for significantly smaller schemes. The Canterbury decision was for a replacement dwelling and the Poole decision was for demolition of a single dwelling and replacement with two dwellings. The applicant has also submitted additional decisions where the Code requirement has been removed however none of them are considered to be comparable in scale to an EIA development for a sustainable urban extension of 5500 dwellings.

The proposal is not considered to constitute sustainable development under paragraph 7 of the National Planning Policy Framework in that it fails to contribute towards the environmental role of sustainable. The proposed phrasing of the condition is considered to conflict with Paragraph 17 (Core planning principles) and Policies 1, 6, 7 and 10 of the National Planning Policy Framework, Policies 13 and 14 of the North Northamptonshire Core Spatial Strategy and Policies 1 and 9 of the emerging North Northamptonshire Joint Core Strategy.

In respect of Policy 14 of the North Northamptonshire Core Spatial Strategy whilst the applicant asserts that it pre-dates the March 2015 Ministerial Statement, which removed the requirement for the Code for Sustainable Homes, Policy 14 is part of the Development Plan and whilst the weight that can be afforded can potentially be lessened by the Code requirement within it, it does not cease to be part of the Development Plan. The policy's weight is partially dependent upon its degree of consistency with the NPPF

Para 96 of the NPPF states;

In determining planning applications, local planning authorities should expect new development to:

· comply with adopted Local Plan policies on local requirements for decentralised energy supply unless it can be demonstrated by the applicant, having regard to the type of development involved and its design, that this is not feasible or viable; and 

· take account of landform, layout, building orientation, massing and landscaping to minimise energy consumption

Policy 14 is compliant in this aspect with the NPPF and therefore the Policy and its aims can be afforded significant weight. 

There remains a requirement for Hanwood Park to be as sustainable as it can be. Simply removing all requirements would be in conflict with the sustainability aims and objectives of both national and local planning policy, particularly Policy 14 of the Core Spatial Strategy and Policy 9 of the emerging Joint Core Strategy. The replacement of the Code with equivalent requirements would meet this requirement whilst removing the Code’s paperwork and assessment criteria.

The removal of the Code requirements from the development as requested by the applicant in this instance would necessitate a reconsideration of the Environmental Statement and the submission of additional documentation demonstrating that the proposed changes would not have likely significant impact on the environment. It is considered that the absence of the code requirements in terms of the water usage, carbon emissions from the dwellings and energy usage there would likely be a long term significant impact on the environment. Therefore it would not be possible to remove the code requirement without a detailed update to the Environment Statement.

The application has not been accompanied by an Environmental Statement update and therefore a regulation 22 request for further information would be required were the application to remove the Code requirements in their entirety considered to be acceptable in policy terms. It is noted that the consideration of the likely significant Environmental Impacts of the development is on the basis of reasonable controls and the reasonable controls incorporate planning conditions which is considered below. 

5. Variation of conditions

As a S73 application it is the "Determination of applications to develop land without compliance with conditions previously attached" which requires that; The local planning authority shall consider only the question of the conditions subject to which planning permission should be granted, and

a) if they decide that planning permission should be granted subject to conditions differing from those subject to which the previous permission was granted, or that it should be granted unconditionally, they shall grant planning permission accordingly; and

b) b) if they decide that planning permission should be granted subject to the same conditions as those subject to which the previous permission was granted they shall refuse the application.

The proposed condition does not meet the requirements of the adopted or emerging development plan or achieve the aims of sustainability of the National Planning Policy Framework and therefore it is not appropriate to vary the condition as requested. The applicant’s submission does not provide acceptable solutions on how the overall development will be sustainable. However, the existing condition does need to be varied given that it references Code Level 6 and in parts has been superseded by the legislative changes given the dates. It is also noted that as part of the Government's change to technical building standards the Lifetime Homes standards was removed. Condition 19 of KET/2013/0695 related to Lifetime Homes and therefore updates to these conditions are required.

Changes to the conditions to comply with the current position and criteria are considered to be necessary and therefore these conditions are recommended to be varied. 

Integrated Climate Solutions provided advice on the application including on how the Technical Standards corresponds to the Code requirements and where additional controls above the updated building regulations are required to achieve equivalence to Code 4.

Condition 18

The Condition is recommended to be changed to that below 18i is just renumbered from its permission with 18ii being the new criteria relating to the majority of the site. The two technical criteria elements within he condition are the water usage and dwellings emissions rate both of which are required to be calculated for building regulations approval and therefore do not require additional technical work to be undertaken by a housebuilder. Points c & d can be assessed from reserved matters plans submission for compliance.

18i. For Parcels R7, R9 and R10 (as shown on the approved Strategic Masterplan), all dwellings shall be completed in accordance with the Sustainability Report (Issue 03 dated 31 January 2014) submitted on 31 January 2014 and approved as part of the Reserved Matters Approval for those Parcels.

18ii. For all other dwellings, the dwellings shall 

a. Be constructed to achieve a maximum water use of no more than 110 Iitres per person per day in accordance with the optional standard 36(2)(b) of the Building Regulations 2010 (as amended) as detailed within the Building Regulations 2010 Approved Document G - Sanitation, hot water safety and water efficiency (2015 edition);

b. Be constructed to achieve a minimum reduction in Dwelling Emissions Rate (DER) of 19% against Target Emissions Rate within Part L2A 2013 as determined by SAP 2012.

c. Provide cycle storage for at least 1 cycle for each dwelling of 2 or fewer bedrooms and 2 cycles for all other dwellings.

d. Provide direct daylight to all main habitable rooms (bedrooms, kitchens, lounge/living room and dining rooms).

The cycle storage could be provided through a variety of measures such as the provision of a shed, a larger garage or cycle racks. The requirement for direct daylight to habitable rooms is not be considered to be an enhanced requirement as all house builders should be providing direct daylight to the habitable rooms, however as it is not a requirement in the absence of the Code and is not covered by other conditions within the permission it is appropriate to incorporate into the condition. 

There are additional points within the Code which are not directly addressed through the proposed varied condition but they are considered to be sufficiently covered by other existing conditions and the building regulation requirements not to require additional conditions. The 3 topics which are considered to be covered are; 

· ecology

· drainage

· security

There are additional criteria which do not fall within the proposed condition and are not covered by other conditions or the changes in building regulations. These additional criteria are mostly elements which would have been optional parts of the Code rather than the mandatory requirements and they do not have equivalent technical standards which can be easily conditioned. 

It is advisable that such requirements, if they are to be included as a condition, are segregated from the above amended condition, as they are harder to condition and present greater difficulty with enforcement, compliance and precision which results in a higher risk of them being appealed whilst the above condition is considered to be compliant with the condition tests. 

It is possible that these additional parts will be included within the development however they would only relate to some dwellings rather than all dwellings and therefore it is harder for them to be imposed by condition. 

The additional points are that the majority of dwellings shall seek to achieve the following;

a) The design and orientation of the dwellings should seek to maximise thermal efficiency

b) Contain sufficient facilities to accommodate a home office 

c) Where External security lighting is provided it is designed for energy efficiency and is adequately controlled such that all burglar security lights have maximum wattage of 150 W, Movement detecting control devices (PIR) and are fitted with daylight cut-off sensors or a time switch

d) All thermal and acoustic insulation will be sourced from materials that have a GWP<5 and ODP of zero including fabric and pipework insulation in fibre and hard forms 

e) Gas boilers (where installed) will be low NOx gas models with dry emissions level below 40mg/kWh

f) A Home User Guide for each resident will be provided to describe the operation of the dwelling and controls, the environmental performance of the dwelling, and covering information relating to the site and its surroundings in terms of transportation links, waste facilities and other amenities

It is considered that the design and orientation of dwellings (a) is part of the layout at reserved matters submission stage and given the need to achieve 30% of energy from renewable or low carbon sources that developers should take this into account in order to avoid having to provide additional energy resources. A condition in relation to this aspect is therefore unnecessary. 

A home office may constitute internet access via a laptop and a phone. New dwellings often include a room identified as “study” which is a room normally smaller than the single bedroom national space standard of 7.5m2 which would meet this requirement. As this is only expected to apply to some of the larger dwellings, it would not be necessary to impose a condition as this would be picked up as part of the reserved matter applications and the pre-application and application process would encourage larger dwellings (4+bedrooms) to incorporate them. 

The external lighting, gas boilers and insulations requirements are considered to be detailed requirements and there would be difficulty to get precise wording requirements for these elements. The Home User Guide is considered to be appropriate to be made as a planning condition as it would ensure that residents were provided with the guide whilst its purpose is to ensure that residents understand how to use the facilities within the dwellings and the site in the most sustainable method. 

Therefore these remaining elements can be formed into another condition which is considered to be reasonable and it would be worded as follows;

New Condition 55 

To accompany the submission of first reserved matters for any parcel covering dwelling(s) to which part ii of condition 18 relates, the following details shall be submitted for the written approval of the Local Planning Authority

a) Details of external security lighting (where it is proposed to be provided) showing that it is designed for energy efficiency will be adequately controlled such that all burglar security lights have maximum wattage of 150W, movement detecting control devices (PIR) and are fitted with daylight cut-off sensors or a time switch.

b) Details of any thermal and acoustic insulation demonstrating that it will be sourced from materials that have a GWP<5 and ODP of zero including fabric and pipework insulation in fibre and hard forms 

c) Details of any gas boiler (where it is proposed be installed) demonstrating that it will be low NOx gas models with dry emissions level below 40mg/kWh

d) Confirmation that  Home User Guide for each resident will be provided to describe the operation of the dwelling and controls, the environmental performance of the dwelling, and covering information relating to the site and its surroundings in terms of transportation links, waste facilities and other amenities.

The development shall be carried out in accordance with the approved details. 

Condition 19

The lifetime homes criteria has replaced by the optional criteria within part M of the building regulations. It is therefore necessary for condition 19 to be updated to state compliance with either M4(2) or M4(3) of part M of the building regulations. 

M4(2) is the reasonable provision for most people to access the dwelling and incorporate features that make it potentially suitable for a wide range of occupants including older people and reduced mobility.

M4(3) is the reasonable provision for a wheelchair user to live at the dwelling and use associated amenities such as outdoor space and parking. M4(3) is divided into parts a)wheelchair adaptable and b)wheelchair accessible.

M4(3) is the closer of the two categories to the Lifetime Homes standard, however within the emerging CSS, Policy 30 requires that all dwellings must be built to category M4(2) with a proportion relating to the age and disability of the residents of the Borough be built to M4(3). This is because it acknowledges that there is potential impact on the viability of requiring to build all properties to M4(3).

Kettering Borough has approximately 16% of its population over the age of 65 (state pension age) and this is set to rise and nationally there is approximately 10% of limited mobility individuals with varying levels of disability. It is therefore considered that a 10% requirement for M4(3) would set a reasonable balance considering the needs of the Borough’s population's in terms of age and levels of disability to ensure that the Sustainable Urban Extension would have an appropriate distribution of housing for the long term and be socially sustainable and inclusive given the aging populations without significant viability impacts on the development. 

The recommended variation of condition 19 would therefore be;

19i.
Dwellings on parcels R7, R9 and R10 (as shown on the approved Strategic Masterplan) shall be completed in accordance with the Sustainability Report (Issue 03 dated 31 January 2014) submitted on 31 January 2014 and approved as part of the Reserved Matters approval for those parcels.

19ii.
For all other dwellings, before any individual parcel (as shown on the approved Strategic Masterplan) is commenced, the applicant shall submit written confirmation from the appointed building control body that the specifications for 90% of the dwelling (within that parcel) meets or exceeds the criteria of (M(4(2))) Accessible and Adaptable Dwellings optional category 2 of part M of the Building Regulations 2010 (as amended) and that the remaining 10% of the dwellings (within that parcel) meets the criteria of (M(4(3)(a)) Wheelchair User Dwellings optional category 3 of part M of the Building Regulations 2010 (as amended). The development shall be carried out in accordance with the details thereby approved by the appointed building control body.

Other conditions

Minor changes to conditions 4, 21, 22 &23 are also required to reflect the changes to conditions 18 and 19 however these changes are relatively minor in effect. 

Condition 4 is concerned with the detailed requirements to accompany the reserved matters applications. The submission of details in relation to sustainability matters are tied to the requirements of conditions 18, 19, 20 (BREAM rating non-dwellings) &21. 

Part vii of condition 4 currently references the Code for Sustainable Homes and this would be changed to demonstrate compliance with the requirements of the conditions and the changes are in bold below. 

Existing

vii. Sustainability Report (pursuant to Condition 21) which shows how environmental sustainability issues have been addressed in the design process and shows how Code for Sustainable Homes (CSH)/BREEAM and Lifetime Homes Standards (pursuant to Conditions 18, 19 and 20) will be achieved based on the actual design of units on the Reserved Matters site;

Proposed

vii. Sustainability Report (pursuant to Condition 21) which shows how environmental sustainability issues have been addressed in the design process and demonstrates how the requirements of Conditions 18,19 and 20 are complied with and how this will be achieved based on the actual design of units on the Reserved Matters site;

Conditions 21, 22, 23 require updates to remove the Code for Sustainable Homes submission time frames for design, interim and final certificate submission though the conditions still have effect in terms of the BREEAM requirements for non-residential properties.  

(Proposed) Condition 21 - design stage 

21) The Reserved Matters applications for the layout, scale and/or appearance of the development shall be accompanied by a Sustainability Report that;
i.
for non-residential development that demonstrates how environmental sustainability issues have been addressed during the design process and sets out the way in which the credits under the relevant BREEAM Rating (or the equivalent standards which replace BREEAM and is to be the assessment in force at the time when the non-residential units concerned are registered for assessment purposes) will be achieved based on the actual design of the non-residential units.

ii.
for residential development that demonstrates how environmental sustainability issues including those required by condition 18 have been addressed during the design process and how they will be implemented during the construction phase. 

The development shall thereafter be undertaken in accordance with the Sustainability Report unless alternative details are agreed in writing in advance by the Local Planning Authority.

(Proposed) Condition 22 – interim certificates

22) Prior to the commencement of any non-residential unit within a development parcel or part thereof, as shown on the approved Strategic Masterplan (see Condition 5), a copy of the Interim Design Stage assessment Certificate shall be provided to the Local Planning Authority to demonstrate that the non-residential units to be constructed will achieve the required BREEAM levels (pursuant to Conditions 20). 
(Proposed) Condition 23 - post completion

23) Within six months of the completion of
i.
Any non-residential unit(s) a copy of the Post Construction Final Certificate shall be provided to the Local Planning Authority to prove that the unit(s) has/have been constructed in accordance with the Sustainability Report (see Conditions 4 and 21) and that the development has achieved the relevant BREEAM (pursuant to Condition 20). 
ii.
Any residential unit details demonstrating that the residential development has been constructed in accordance with the Sustainability Report (see Conditions 4 and 21) and that the development has achieved the required level of sustainability (pursuant to Condition 18). 
It is considered that the proposed changes to the conditions are generally limited in extent. The requirement for the residential unit is limited in extent as will primarily constitute building regulations certificates as the other aspects will have been approved at the design reserved matters stage. 

Enforcement issues have been raised in respect of the Code compliance, in regards to these conditions non-compliance with the condition mostly likely would require submission of the certificates which could be easily resolved as more significant breaches would have only occurred if the development hadn’t been built in accordance with the approved (and to be approved) plans and documentation.

6. Conclusion
After careful consideration and the weight to be given to the NPPF and to the development plan Policy 14 North Northamptonshire Core Spatial Strategy and Policy 9 of the North Northamptonshire Joint Core Spatial Strategy 2011·2031 (emerging) and how the development can be considered to sustainable it is recommended that a s73 permission should be issued. The new permission have new varied conditions 4, 18, 19, 21, 22 and 23 as identified within the report and the other conditions as per KET/2013/0695 along with an additional condition 55. This will update the permission in line with the current (as of 2016) building regulations as far as they are known and replacing the requirement for the Code for Sustainable Homes and lifetime Homes with the relevant technical standards and conditions, in order to achieve a sustainable development that is policy compliant. 

This will result in the removal of the administrative requirement of the Code to comply with current Government policy and ensure that the development as a whole remains as a Sustainable Urban Extension.
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