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2.
INFORMATION

Background
2.1 In 2010 the Government introduced legislation to enable local authorities to implement a Community Infrastructure Levy (CIL) for their area.  CIL is a standard pre-set charge which local planning authorities are empowered, but not required, to charge on all new developments over a minimum size.  It is intended to replace most Section 106 Agreements (S106), although they are intended to still run alongside CIL in a more limited capacity.
2.2 Confusion exists over how S106 and CIL are defined and used.  One definition in terms of their use is, S106 is an obligation which seeks to offset the social, economic or physical impact of development which are not addressed by the development itself.  CIL is intended to fund local infrastructure to provide sustainable development.  It can be argued that each adversely affects development returns, but CIL is regarded more as a tax on development.
2.3 CIL is a charge levied on new buildings and extensions to buildings according to their floor area.  The rate is based upon a charging schedule set by the local authority.  This charging schedule is set only after a formal process, concluding in an Examination in Public.  In setting and revising a charging schedule, it requires that local authorities monitor sales values, build costs and developer activity.  CIL can not be revised without going through the Examination process again.  Finance raised from development is to help fund strategic and local infrastructure, such as highways improvements, schools, leisure facilities and other community facilities.
2.4 The CIL Regulations made the existing planning obligation policy tests statutory. As a result of this, under CIL Regulation 122, a planning obligation may only constitute a reason for granting planning permission if it is:

• necessary to make the development acceptable in planning terms;

• directly related to the development; and
• fairly and reasonably related in scale and kind to the development
2.5 The amount of CIL that can be charged is subject to development viability.  The local authority cannot set a level of CIL that is so high it makes development unviable – i.e. prevents development from taking place.  The final CIL charge is based on a simple formula linking the size of the charge to the floorspace, type and location of development.
Apportioning CIL Funds
2.6 A maximum of 5% of CIL receipts can be used to contribute towards administration costs.  In addition, 15% (up to a maximum of £100 per existing dwelling in the area) of the CIL funds collected in an area must be given to the relevant town/parish council, where a neighbourhood plan has been adopted this rises to 25%.  Town and Parish Councils can spend their receipts on the provision, improvement, replacement, operation or maintenance of infrastructure; or anything else that is concerned with addressing the demands that development places on an area.  Where a Town or Parish Council does not exist, for example at Kettering, the Borough Council can collect and hold the receipt, but must spend it as a Town Council, not as the Borough Council.  Borough and Town/ Parish Councils can spend CIL receipts on the same infrastructure project.
2.7 The remaining funds, potentially between 70% and 80% of the overall receipt collected, can be split between any projects on the CIL Reg 123 Infrastructure List, or other projects that support the development of the area as a whole.
Revisions to Regulations

2.8 Members may recall that at the meeting of this committee on 7th November 2013, it was agreed that given the uncertainties over the potential for revision of CIL regulations, and the low level of anticipated receipt, the Council put progressing CIL for the Borough on hold, and for that decision to be reviewed as CIL evolves.  The purpose of this report is to remind Members of the key principles of CIL, to update on matters since this topic was last brought to Members, and to agree an appropriate approach for the Council to take with CIL at the present time.

2.9 At the meeting in 2013, concern was being expressed at the frequent changes being made to the statutory guidance notes for CIL.  Since then, there have continued to be changes and reforms to CIL.  The first set occurred in February 2014 with The Community Infrastructure Levy (Amendments) Regulations 2014.  These introduced mandatory relief for self-builds; brought about changes to make affordable housing exempt from the charge; and deferred the date on which restrictions on pooling for S106 Agreements were extended from April 2014 to April 2015.
2.10 In June 2014, CIL statutory guidance was added to the national web-based resource Planning Practice Guidance, this included a further round of minor changes.

2.11 Then in November 2014, a Ministerial Statement was published specifying there to be specific circumstances where contributions for affordable housing and tariff style S106 planning obligations should not be sought.  This restricts asking for contributions from development of 10 units or less, and which have a maximum combined gross floorspace of no more than 1000sqm.  In addition, contributions should not be sought from the construction of a residential annex or extensions to existing nursing homes.
2.12 The Council currently secures development contributions using Section 106 of the Town and Country Planning Act 1990.  The use of S106 Agreements is planned to be restricted to site specific items such as affordable housing and the provision of public open space and other infrastructure which meets the CIL Regulations test set out at paragraph 2.4 above.  Changes to the pooling of Section 106 Agreements are due to be implemented in April 2015, as indicated previously these changes have already been extended from April 2014.  The new legislation will limit the ability of authorities to claim S106 contributions for the same item of infrastructure, once five developments have contributed.  The period whereby counting starts was April 2010.  The effect this might have on the ability of the Council to secure future contributions for some infrastructure necessary to support new development could be significant.

2.13 The wording in the amendment to Regulation 123 of the CIL regulations indicates that without adopting CIL you will be limited to five obligations for “any infrastructure project or type of infrastructure”.  The question then being is, for example, if there are three developments providing an obligation to extend a named school, and there are two further developments providing obligations towards education, should these obligations be interpreted together, making five contributions, therefore meaning that beyond April 2015, further S106 obligations can not be secured?  The Council has gained advice on this issue from James Burton QC of Thirty Nine Essex Street Chambers. 

2.14 The conclusion from the legal advice is that limiting local planning authorities to only five planning obligations for each type of infrastructure, including specific infrastructure within that type, would pull counter to the normal meaning of the words.  Further, James Burton QC advises that whilst it is clear that the intention was to place limits on the use of S106 planning obligations, there is no reason to presume the words should be read in the way that is most limiting, contrary to the normal meaning of the words.
2.15 The revision to Regulation 123 places greater emphasis on how items of infrastructure are described, and as a result on the pooling of contributions.  But the above legal interpretation clearly does not prevent the Council from continuing to use S106 Agreements, or force it to adopt CIL to continue to secure new planning obligations.
2.16 There are advantages to the Council of retaining as much as it can through S106.  Some of these being that the process, although slower than CIL, has secured significant investment in infrastructure for this area, allows for negotiation, and provides a degree of flexibility for all parties.
2.17 The Council is empowered, but not required, to charge CIL on new developments in the Borough.  Policy 6 of the North Northamptonshire Core Spatial Strategy relates to Infrastructure Delivery and Developer Contributions, and provides the policy basis for the Council’s use of S106 Agreements.  The policy requires developers to make either direct provision or a contribution towards the infrastructure required by that development, either alone or cumulatively with other developments.
2.18 If the Borough Council does not adopt CIL, it will still need to provide a credible evidence base for S106 items.  If CIL is to be adopted, it can do so alongside S106 obligations.  The CIL Reg 123 list would include items such as community facilities, education and highway infrastructure.  It is likely that developers will require of the Council a more stringent evidence base than has previously been the case, and this could make collection more challenging.

Costs and Benefits of Implementing CIL in Kettering

2.19 In February 2011, the North Northamptonshire authorities agreed to work jointly on the progression of CIL.  As part of this work the JPU commissioned independent consultants to provide viability advice.  This advice assessed the potential for generating CIL revenue for different types and sizes of development in different areas, taking into account known viability issues and changing market conditions.
2.20 The draft advice indicated that in Kettering Borough, CIL charging would only be viable for housing and retail development.  The recommended charge was £50 per square metre for residential development, rising to £100 per square metre in some of the Borough’s villages (namely, Brampton Ash, Braybrooke, Cranford, Dingley, Geddington, Grafton Underwood, Harrington, Little Oakley, Loddington, Newton, Orton, Stoke Albany, Sutton Bassett, Thorpe Underwood, Warkton, Weekly, Weston-by-Welland and Wilbarston).  A charge of £60 per square metre was recommended for retail development within Kettering town centre, and £100 per square metre for convenience supermarket and superstore and retail warehouse development over 280 square metres.
2.21 This report provides at paragraph 2.34 an update on the progress each of the North Northamptonshire authorities are making with CIL.  In broad terms, if the Council is minded to progress with CIL, it is expected that, using its consultants, it would need to undertake a full update of the development viability tests, alongside strengthening its Regulation 123 Infrastructure List and Draft Charging Schedule, before undertaking and consulting on its CIL evidence.  This work is likely to take in excess of 12 months to complete, therefore would not be available for consultation until the first part of 2016.  Beyond that, an Examination would be held in late 2016, with a further six month period for implementation of the administration required to collect the charge.  It is likely that CIL would be adopted and operational in the latter part of 2017.  The timetable for the revised Joint Core Strategy puts its adoption at December 2016.
2.22 CIL could only be collected on sites which are granted a new planning permission once CIL has been adopted.  There is significant residential growth planned for Kettering Borough up to the year 2021, and beyond, to 2031.  Much of this development should take place on sites already having secured planning permission, with a signed, or soon to be agreed S106 Agreement in place.  Sites include East Kettering (5,500 dwellings), Westhill (460 dwellings), Desborough North (700 dwellings), and Polwell Lane (450 dwellings).  More recently, planning permissions have been granted, and agreements signed for developments at Harrington Road, Desborough (73 dwellings), and two at Higham Road, Burton Latimer (199 and 110 dwellings respectively).  In essence, Kettering Borough has a not insignificant number of dwellings with planning permission, with contributions towards infrastructure secured through S106 Agreements.  The sums then likely to be achieved through new permissions, with CIL, are reducing.
Estimated CIL Receipts

2.23 Based upon a series of assumptions made in November 2013, officers estimated the Council may grant consent for 1,043 dwellings in the period 2015-2021, and a further 1,026 in the period 2021-2031.  These sites were largely already allocated in the Kettering Town Centre Area Action Plan, or appear as emerging allocations in the Site Specific Proposals Local Development Document.  No windfall allowance was made – windfall sites are defined as sites not specifically identified as available in the Local Plan process, normally comprising of previously-developed sites that have unexpectedly become available.

2.24 It should also be noted that CIL cannot be charged on affordable dwellings, so to calculate possible CIL receipts, the anticipated number of affordable dwellings needed to be removed from the total number of dwellings shown above.  The North Northamptonshire Core Spatial Strategy sets a target that 30% of dwellings will be affordable.  For reasons of viability 20% affordable housing, has been achieved on many of our larger sites (e.g. East Kettering and Desborough North).
2.25 As at November 2013, the estimated maximum and minimum CIL receipts available for investment by the Borough Council, from residential development, are provided below.  Regard was given to 30% and 20% affordable housing provision in schemes; a rate of £50 per sqm and £35 per sqm floorspace; and making a 20% deduction (15% neighbourhood proportion and 5% administration costs) and 30% deduction (25% neighbourhood proportion and 5% administration costs).

Maximum and Minimum CIL Available for KBC – 2015 to 2031
	
	2015 – 2021
(£)
	2021 – 2031
(£)
	TOTAL
(£)

	Maximum CIL available to KBC (1)
	5, 297, 200
	3, 119, 800
	8, 417, 000

	Minimum CIL available to KBC (2)
	2, 839, 500
	1, 671, 145
	3, 370, 220



(1) Based on no. of dwgs with 20% reduction   (2) Based on no. of dwgs with 30% reduction
2.26 There is often a time lag of 1-3 years between the grant of permission and commencement on site, this being when CIL payment is due.  It can be concluded therefore, that the early years of CIL will not generate large sums of funding.  It is likely it would only be by years 4-5 that the receipts will start to amount to a fund worthy of investment in the required infrastructure.  On this basis, most of the funds due in 2015–2021 will not be available to put towards infrastructure projects until 2019/2020.  Clearly, with the continued granting of consents since this work was undertaken, and the potential for further permissions, the estimated potential CIL receipt will fall substantially.
2.27 A review of recent S106 Agreements was undertaken to estimate the potential receipts that could be gained from future development via S106 Agreements.  All obligations within those S106 Agreements were reviewed, and adjusted to make as level a playing field as possible to compare CIL with S106.  The conclusion of this work showed S106 Agreements to provide an enhanced contribution to that of CIL, as we knew of CIL at that moment in time.   Revisions introduced through CIL Regulations and the Ministerial Statement will widen that gap in contributions further.
2.28 The Joint Planning Unit previously investigated the costs of implementing CIL for the four partner authorities.  This showed that costs can climb to nearly £100,000 per year per authority, which is likely to be greater than the amount that could be reclaimed from the CIL receipts, which is capped by the regulations.  Newark & Sherwood District Council, a CIL frontrunner, has reported that in the first 3 years since implementing CIL it has collected approximately £325,600.  On this basis, the cost of implementing CIL would match the CIL receipt itself.  Given that only 5% of receipts can be used to cover administrative costs, and that 15% or 25% will be shared with Town or Parish Councils, then the Council should expect to subsidise collection of CIL.

2.29 The cost of post collection tasks such as the prioritisation of items on the Regulation 123 list (the list of infrastructure need in the authority’s area); negotiations with Northamptonshire County Council, Environment Agency and other infrastructure providers; discussions with Members as to authority priorities; the amount of money given to works on the Regulation 123 list; the handling of the ‘meaningful proportion’ of CIL to be given to town/ parish councils; and the monitoring/ annual reporting of CIL monies has not been included.
2.30 In conclusion, there are benefits with progressing CIL, particularly in terms of providing certainty, and securing contributions from a broader range of developers.  However, there is uncertainty brought about by changes in regulations, and high costs likely to accrue from monitoring and collecting receipts.  In addition, the total receipts to be gained are currently thought to be limited, mainly by way of the large number of dwellings already with consent, and agreed S106.  For the reasons summarised above, it is considered that CIL currently offers limited benefit for Kettering Borough.

The National and Local Picture

2.31 It is helpful to consider the current views some of the development industry has towards CIL.  Keith Mitchell, Chairman of Peter Brett Associates, recently presented evidence that indicates the estimated costs involved in implementing CIL are between £150,000 - £200,000.  In addition, he also reported that local authorities with a live CIL have no better an approach to delivering against critical infrastructure needs than the authorities without.
2.32 Matt Lamb, the Business Manager Development, for Newark & Sherwood District Council has advised on his Council’s experiences of CIL, having implemented it as a CIL Frontrunner in 2011.  His experience is that large staff resources are needed to carry out the CIL function.  As reported previously, in the first 3 years since implementing CIL, the Council has collected approximately £325,600.  However, in the 9 months between February and November 2014, the total relief from CIL for self-build exemptions totalled £352,730.  Therefore, in 9 months, more relief had been given than levy collected over 3 years.  To date, no CIL funds have been invested in infrastructure.
2.33 South East Midlands Local Enterprise Partnership (SEMLEP), who represent 11 local authorities with plans to deliver 127,000 new dwellings by 2026, has recently written to Brandon Lewis MP, the Minister of State for Housing and Planning.  The letter asks that he consider delaying the implementation of CIL at least until April 2016, and remove the constraint on the numbers of planning obligations that can be pooled to provide essential infrastructure to enable the deliver of homes.  The letter names Bedford Borough Council as the only authority in its area to have implemented CIL, and this not without a number of challenges.  In the other areas, Northampton, Milton Keynes, Kettering and Central Bedfordshire are all named, the letter expresses that CIL regulations will restrict income streams to fund all of the necessary infrastructure.
2.34 Whilst at the meeting of this Committee in November 2013 Kettering Borough Council agreed to put CIL on hold, the other North Northamptonshire authorities agreed to progress by publishing their Draft Charging Schedules for consultation.  Detailed below is the position of each of those authorities at the present time:
· Borough Council of Wellingborough has delayed progress with CIL whilst it awaits a viability report.  The Council is mindful that CIL receipts are likely to be greater when secured against the emerging Joint Core Strategy 2011-31, as opposed to the existing Core Spatial Strategy 2001-21.
· East Northamptonshire District Council is progressing with CIL, and has reached a position whereby it has consulted on its Draft Charging Schedule, and reported the responses to that consultation to Committee.  Further progress has however been delayed whilst legal advice is sought.  In addition, there is a question over the potential need to remove a significant roundabout junction on the A45 from their draft Regulation 123 list.  It is likely this would trigger the need for further work and consultation. The current commitment to progress with CIL to Examination remains, but the Council is experiencing delays to its progress.

· Corby Borough Council has consulted on its Draft Charging Schedule, but its implementation has now stalled.  The Council is currently reviewing the responses to the consultation, and considering legal advice gained.
2.35 At a recent event Dr Malcolm Hockaday, Chairman of Nathanial Lichfield & Partners, who advises Government on town centre and retail matters, reported that there is to be a full review of CIL.  Nick de Lotbiniere, Senior Director and Head of Central London Planning at Savills added that he understood that the Government maybe extending the April 2015 deadline for pooling of contributions.  To date, no such announcement has been made to this effect.  Nick de Lotniniere also supplied evidence which indicates that implementing CIL in those areas that have taken that approach has actually reduced the numbers of dwellings in those areas being granted consent, thereby slowing the Government’s housing growth agenda.
2.36 Savills estimate that 68% of local planning authorities will not have adopted CIL before the April 2015 deadline restricting pooling.
SWOT Analysis of CIL for Kettering Borough Council
	Strengths

· Is promoted as being fairer and faster than S106, creates certainty, and is transparent 

· Will catch most development (inc. single dwellings and retail)
· Potential to secure contributions towards infrastructure
· CIL charges can be reviewed and updated (subject to Examination)
· Funds due at commencement of development for smaller schemes, and at set timescales for larger developments
· Contributions can be pooled and invested across the Borough

· Should reduce delays in application process as no or limited S106 negotiations
· Communities, through town/ parish councils feel direct benefit from development contributions

· No time limitations for spending receipts

	Weaknesses

· Government continues to change regulations, creating uncertainty and reducing actual values
· Becoming more complex

· Self build units and conversions will be exempt from CIL
· Higher sums are currently being secured per dwelling through S106

· Percentage of receipts shared with town/ parish councils
· Town/ parish councils less restricted on areas of spend

· Changes to charges required to be Examined – complex, costly and potentially slow

· CIL 123 list can not be changed without consultation
· Land values currently very low, so adopting a CIL charge now will put it towards the bottom of the market
· Involved and expensive process to go through, and every time the charge is reset

· Adopting CIL will require more work on the wording of S106, to ensure no double dipping

· Work on a S106 will not be replaced by CIL, there will still be S106 negotiations on the larger sites, so limited speeding up of applications and little reduction in  workloads
· Some evidence suggests that implementing CIL brings about a reduction in the numbers of dwellings granted consent
· Not to implement CIL may leave Town and Parishes Councils feeling they’ve been deprived of resources
· Will require additional resources if implemented alone, rather than jointly with North Northamptonshire authorities 

	Opportunities

· 5% of receipts can be used to cover admin costs
· KBC could allocate funds collected in Kettering town (no town/ parish council)

· Land/ items could be given in kind
· Can still secure site specific requirements through S106

· Should ideally be spent on items on the CIL 123 list, other items can emerge, but double dipping from same development must be avoided

	Threats

· Expensive and complex monitoring and collection mechanism
· Real prospect of Government of the day continuing to make changes which reduce income or flexibility
· Likely to harm receipts for S106 (affordable housing, open space contributions)

· Not progressing CIL could harm relationships with Town and Parish Councils
· In kind land/ items cannot be taken into account as part of contributions to town/ parish councils, so local authority could need to top-up fund

· Affordable housing as a requirement, or a target, could determine viability of schemes with CIL
· Some debate in Westminster, and the development industry, about the continuing value of CIL as a tool
· Developers right of review or appeal

· CIL rates are being eroded by changes in legislation


2.37  In summary, contributions from S106 obligations are greater than CIL rates; the cost of implementing and operating CIL is high; changes in CIL Regulations continue to be made; and there continues to be scepticism within the development industry that CIL will be successful.
3.
CONSULTATION AND CUSTOMER IMPACT
3.1 No consultation has been undertaken in preparing this update however, should the Council decide to progress with a Community Infrastructure Levy, then wide-spread consultation with the development industry partner agencies, town and parish councils, and the public will be necessary.  Equally, discussions with these groups will be necessary around strengthening the approach we take in identifying necessary infrastructure, agreeing S106s, monitoring and spending this funding stream.
4.
POLICY IMPLICATIONS
4.1 Contributions paid by developers under the planning obligations system have a wide impact on the area.
4.2 The existing planning obligations system is covered by Section 106 of the Town and Country Planning Act 1990.  The policy basis is now set out in paragraphs 203 to 206 of the National Planning Policy Framework. The legislative basis for CIL is contained in Part 11 of the Planning Act 2008 as amended by the Localism Act 2011, and the Community Infrastructure Levy Regulations 2010 which came into force on 6th April 2010 and were amended 6 April 2011 to incorporate the changes made by the Localism Act 2011.  Further updates are provided through revisions to the regulations in February and June 2014, and a Ministerial Statement published in November 2014.
4.3 The legislative framework around CIL is likely to change again.  Until further announcements are made, it is unclear how CIL will impact on Kettering Borough.
5.
USE OF RESOURCES
5.1 Whilst there is the potential for additional revenue costs arising from the administration and implementation of a CIL scheme, this is only up to 5% of a CIL receipt.  This is not expected to cover the annual running costs for CIL.  It is possible that CIL funding could provide worthwhile investment in infrastructure in the future however, there is evidence to indicate that this could be less than the levels secured through S106 Agreements.  Overall, at present, the cost effectiveness of introducing a CIL scheme is questionable.
5.2 Both continuing collecting S106 payments, and progressing CIL have some resource implications in terms of the way we currently work. The estimated figures currently suggest that greater costs are likely to be associated with the implementation of CIL, than from changes in the way S106 Agreements work.
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1.	PURPOSE OF REPORT





	To update Members of the current position with regards to the Community Infrastructure Levy (CIL), and to agree the best way forward for Kettering Borough. 





6.	RECOMMENDATION





	That the Council put a Community Infrastructure Levy (CIL) for the Borough on hold, and review the implications of this decision in light of further changes in regulations; the results of any case law on pooling; or following adoption of the Joint Core Strategy.








