Determination

Review of Premises licence of Eurofoods, 28a Rockingham Road, Kettering

Date of hearing: 5th November 2013

1. The Decision
1.1. The Premises Licence for Eurofoods is revoked in accordance with Section 52 (4) (e) of the Licensing Act 2003 and paragraph 19.12 (g) of the Northamptonshire Licensing Act 2003 Statement of Licensing Policy for Regulated Entertainment, Late Night Refreshment and the Sale of Alcohol (January 2011 to January 2014).

2. Evidence considered
2.1. In arriving at the decision the licensing sub committee considered oral representations from the Section Manager of Northamptonshire County Council Trading Standards Service, Paul Maylunn, and the information contained in the review application dated 12th September 2013. They also considered representations made by Mr Maylunn concerning an ongoing criminal investigation by the Trading Standards Service and which were heard whilst members of the public were excluded from the hearing under Regulation 14 (2) of the Licensing Act 2003 (Hearings) Regulations 2005.
2.2. The sub-committee also considered oral representations by PC Kevin Murphy of Northamptonshire Police in support of the written representation by the Police emailed to the licensing authority on 18th September 2013, as well as the witness statement of PCSO Nadia Norman, including evidence that the Eurofoods store is situated within a Designated Public Place Order DPPO zone. This zone was created under powers granted to Kettering Borough Council by section 13 of the Criminal Justice and Police Act 2001and if an individual refuses to comply with a Police Constable’s request to refrain from drinking within such a zone, then either the alcohol can be confiscated or the person removed from the area.  The sub-committee also considered the written representation made by a member of the public in support of the review.
2.3. The Premises Licence Holder (PLH) is Mr Arasi Ahmadi. He attended the hearing and was accompanied by Mr Rashid. This person assisted Mr Ahmadi and provided some interpretation for him during the course of the meeting. The sub-committee considered representations made on behalf of Mr Ahmadi by Mr Rashid as well as from Mr Ahmadi himself. The sub-committee was satisfied that the PLH understood the proceedings without the assistance of an interpreter beside Mr Rashid. The sub-committee was satisfied that Mr Rashid  communicated anything that Mr Ahmadi did not appear to readily understand and that Mr Ahmadi gave full representations and responded to questions from Members of the sub-committee with the assistance of Mr Rashid where required. They did not consider it in the interests of justice to adjourn the hearing to allow for the Mr Ahmadi to obtain the services of an independent interpreter.
2.4. The sub-committee initially heard that the PLH disputed the evidence of Paul Maylunn relating to the sale and seizure of foreign labelled tobacco products and alcoholic drinks in respect of which duty had not been paid, on the basis that he had not personally sold such items to members of the public. He stated that he had bought the alcohol legitimately in the UK and presented the sub-committee with a bundle of invoices and sales receipts to evidence that this was the case. He stated that he wanted to be presented with photographic evidence of the under age sale of cigarettes during the Trading Standards Service test conducted on 2nd September 2013. However, Mr Ahmadi later told the sub-committee that he accepts responsibility for the accusations against him and his business by the Trading Standards Service and the Police.
2.5. The PLH also explained that identification documents that had been found at the store and seized and that did not belong to any employee of the store had been taken from customers as security for the payment of outstanding debts. The PLH did not realise this practice was not legitimate in the UK and stated that he no longer does this.

2.6. The PLH stated that the vehicle alleged to belong to him and in which foreign tobacco products were found by Trading Standards Officers did not belong to him at the time of those inspection in July 2013. He maintained that he had sold the car to a friend shortly beforehand but had not had time to inform the DVLA. As a result, he said he was not responsible for the goods found in the car. This vehicle now belongs to him again because the friend did not pay him.
2.7. The PLH stated that he felt he had little choice but to sell alcohol to intoxicated persons who congregate outside his premises and drink on the street. These persons threaten him and his business if they are refused and refuse to leave the area when requested. Mr Ahmadi also told the sub-committee that other shops in the area of his shop also serve alcoholic drinks to these people and that he should not be held responsible for the sales of other businesses. He also said that his business relies upon the sale of alcohol for financial viability and that if his premises licence was revoked then Eurofoods may go out of business. As a result, he asked the committee for a final chance to show that the premises can uphold the licensing objectives.
2.8. Mr Ahmadi is willing to sign an agreement stating that if any of his premises licence conditions are breached or there are any further incidents of a failure to uphold the licensing objectives, then he will voluntarily surrender the premises licence for Eurofoods.
2.9. Mr Ahmadi was asked by the sub-committee to name the four licensing objectives. He could not do so, despite being given assistance by Mr Rashid, although he did say that premises must not sell alcohol to persons less than eighteen years of age. 
3. Facts upon which the decision is based
     3.1. The sub-committee was satisfied as to the following;

3.2. The review was called by Northamptonshire County Council Trading Standards Service in relation to a failure to uphold the licensing objectives of protecting children from harm and the prevention of crime. Northamptonshire Police and a member of the public made representations in relation to a failure to uphold the licensing objective of preventing disorder and preventing public nuisance.
3.3. Foreign labelled cigarettes and tobacco were covertly purchased from the premises on 2nd and 31st March 2011 and 28th January and 3rd September 2013 by Trading Standards officers. Substantial quantities of foreign labelled tobacco products were found at the premises and seized by Trading Standards officers on 7th April 2011 and 16th and 24th July 2013. Eighteen bottles of spirits in respect of which duty had not been paid were found at the premises and seized by Trading Standards officers on 23rd August 2013. On 23rd September 2013 a 16 year old volunteer in a test purchase operation conducted by the Trading Standards Service was sold a packet of cigarettes at Eurofoods without having been asked to produce any identification to confirm her age.
3.4. The sub-committee gave great weight to this evidence and consider that these incidents were each major failures to uphold the licensing objectives of preventing crime and protecting children form harm. The sub-committee noted a representation by Paul Maylunn that businesses selling foreign labelled tobacco products have a detrimental financial effect on businesses selling legitimate tobacco products because duty will have not been paid on smuggled items which are then often sold at a substantially reduced price.
3.5. The sub-committee also gave great weight to the evidence given by Paul Maylunn whilst members of the public were excluded from the hearing and which concerned matters which were the subject of an ongoing criminal investigation in accordance with regulation 14 (2) of The Licensing Act 2003 (Hearings) Regulations 2005.
3.6. The sub-committee gave appropriate weight to the representations from Northamptonshire Police and PCSO Norman concerning males buying alcoholic drinks at Eurofoods and drinking these in the immediate vicinity the store, which is in within a DPPO zone. They also gave weight to the representations concerning incidents of disorder caused by these intoxicated males and the representation that the store regularly sold alcoholic drinks to intoxicated persons.
3.7. The sub-committee also considered the representation by the member of the public concerning the nuisance caused by street drinkers in the locality of Eurofoods and other nearby licensed shop premises. They gave some weight to the representations by the Police and the member of the public but also appreciated that Eurofoods cannot be held completely liable for the actions of intoxicated persons simply because they may have purchased alcoholic drinks from those premises. They also gave weight to representations from the PLH that the sale of alcoholic drinks to intoxicated males cannot be attributed solely to Eurofoods.
3.8. The sub-committee gave weight to Mr Ahmadi’s representations that refusing to sell alcoholic drinks to intoxicated street drinkers was difficult but were of the opinion that the licensing objectives demanded that he do so and the resultant failure to uphold the licensing objectives in this way was ultimately unacceptable. It demonstrated poor management of the premises and insufficient control over the business by the Designated Premises Supervisor.
3.9. The sub-committee gave weight to Mr Ahmadhi’s eventual acceptance of incidents concerning the sale and seizure of foreign labelled tobacco products at the premises. They also gave great weight to his representation that the financial viability of Eurofoods relies upon sales of alcohol. However, the sub-committee also gave great weight to Mr Ahmadi’s failure to name the four licensing objectives and consider that the inability of a DPS to at least name the four objectives is a completely unacceptable situation.
3.10. The sub-committee noted that no evidence was presented in relation to sales of alcohol to children even though the Trading Standards Service directed Members to parts of the guidance that concerned such sales and the potential consequences for licensed premises.

4. Reasons
4.1. In considering whether the step to be taken is appropriate in relation to the Premises, the committee had regard to the guidance under section 182 of the Licensing Act 2003 and the Northamptonshire Licensing Act 2003 Statement of Licensing Policy for Regulated Entertainment, Late Night Refreshment and the Sale of Alcohol (January 2011 to January 2014).
4.2. The sub-committee feels that the only appropriate and proportionate way to uphold the licensing objectives of protecting children from harm and preventing crime is to revoke the premises licence under section 52 (4) (e) of the Licensing Act 2003 and paragraph 19.12 (g) of the aforementioned Statement of Licensing Policy.
4.3. Paragraph 11.25 of the section 182 guidance states “there is no reason … why representations giving rise to a review of a premises licence need be delayed pending the outcome of any criminal proceedings. Some reviews will arise after the conviction in the criminal courts of certain individuals, but not all. In any case, it is for the licensing authority to determine whether the problems associated with the alleged crimes are taking place on the premises and affecting the promotion of the licensing objectives.”

4.4. In regard to the multiple incidents of the sale of foreign labelled tobacco products to Trading Standards officers and the two evidenced seizures of foreign labelled tobacco products and bottles of alcoholic drinks, the sub-committee consider that this is evidence of criminal activity involving Eurofoods. Paragraph 11.27 of the section 182 guidance states that “There is certain criminal activity that may arise in connection with licensed premises should be treated particularly seriously. These are the use of the licensed premises: … for the sale of smuggled alcohol and tobacco”.
4.5. Paragraph 11.28 of the section 182 guidance goes on to state “Where reviews arise and the licensing authority determine that the crime prevention objective is being undermined through the premises being used to further crimes, it is expected that revocation of the licence – even in the first instance – should be seriously considered.”

4.6. Paragraph 11.23 of the section 182 guidance states “… where premises are found to be trading irresponsibly, the licensing authority should not hesitate, where appropriate to do so, to take tough action to tackle the problems at the premises and, where other measures are deemed insufficient, to revoke the licence.”

4.7. The sub-committee feel that the only appropriate and proportionate way to achieve the promotion of the licensing objectives in relation to Eurofoods, given the evidence before them of the sale of smuggled tobacco products, irresponsible trading through and inability to refuse to sell alcoholic drinks to intoxicated individuals and the sub-committee’s lack of faith in the management and the DPS is to revoke the premises licence.
4.8. The sub-committee consider that the management of Eurofoods has fallen well below the standards expected of it by the licensing legislation. The PLH has exhibited a blatant disregard towards the licensing objectives by persistently selling foreign labelled tobacco on the premises and making no attempt to even limit sales of alcohol to intoxicated street drinkers causing nuisance in the immediate area around the premises.

4.9. Having examined the evidence and taken account of the licensing policy and the statutory guidance issued under 182 of the Licensing 2003, the sub-committee is unable to conclude that imposing any conditions on the premises licence would be sufficient in this particular case to prevent  criminal activity taking place at the premises. Any conditions would only concern licensable activities. The sub-committee has no power to make a legally enforceable agreement of the type suggested by Mr Ahmadi regarding an automatic surrender of the premises licence for Eurofoods in the event of further evidence of criminal activity at the premises.
4.10. The sub-committee do not consider that, given the nature and weight of evidence criminal activity before it, a suspension for the maximum period permitted by the Licensing Act 2003 would be appropriate or even proportionate in this case. The section 182 guidance indicates that revocation should be seriously considered where the premises are used for the sale of smuggled alcohol and tobacco and this is the most appropriate course of action on this occasion.

4.11. Mr Ahmadi is the owner of the business as well as the DPS. Removing him as the DPS would not limit his involvement with the management of the business and so simply removing the DPS on this occasion would not be appropriate or proportionate in relation to the evidence of criminal activity. 

4.12. The sub-committee feel that any detrimental financial impact to Eurofoods and to Mr Ahmadi that will result from the decision to revoke the premises licence is proportionate in order to promote the licensing objectives. The sub-committee notes that Mr Amadhi provided evidence at the hearing that the premises relies upon the sale of alcohol to retain the economic viability of the business, but the revocation of the premises licence is proportionate to multiple serious failures to uphold the licensing objectives. The sub-committee considers that its primary duty is to secure the promotion of the licensing objectives. It does not place the economic viability of licensed premises that do not sufficiently ensure the objectives are upheld to a satisfactory standard above the promotion of the licensing objectives, especially where compelling evidence of criminal activity involving those premises is brought before it.
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Signed …..............................................

Licensing sub-committee chairman


Date: 8th November 2013
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